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Abstract
Anywhere in the world land is the most important natural wealth for the country. The

availability of land and its use are a vital part of human existence. Land records, therefore,
are of great concern to every country’s government as well as every individual who owns,
occupies, uses or has an interest in a parcel of land. In relation to land a person will feel
secured or safe with regards to land rights if she has security of tenure and security of tenure
IS a question of fact. This sense of security encourages the individual to invest in land thus

fostering economic development in a given country.

This thesis argues that land registration systems do not create land rights but are used to
regulate the rights that arise under property law. Land registration is not a modern
phenomenon but has a rich history. In this thesis a very broad classification of the different
types of land registrations systems is placed into two categories. Firstly, Deeds registration,
and secondly, title registration or what became popularly known as the Australian Torrens
System. The two systems with many local variations have been adopted by different countries
all over the world. In comparison each system has its own advantages over the other but both
have the same objective of providing an appropriate and unigque system of land registration

leading to security of tenure.

Title registration system has been termed as the positive system based on the mirror, curtain,
and insurance principles. By using the case study approach and a comparative analysis, this
research analyses the reflection of these three principles from titles registration into the deeds
registration system. Furthermore, the comparative analysis is centred on the legislative
structure providing for the two different land registration systems. The conclusion is that the
two systems do not have the same reflection as far as the three principles are concerned.
However, this does not make the titles registration system more advantageous when

compared with the deeds registration system.

Finally, a hybrid system appropriate for land recordation and registration model is suggested
for Zambia in this research based on a fusion of the two original systems. The proposed
model will ensure that it is suitable for a developing country but also relevant in the twenty-
first century and that it provides the much needed security to protect individual land rights.
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CHAPTER ONE
LITERATURE REVIEW AND METHODOLOGY
1 Introduction

1.1  The Law of Real Property and Land Registration
Mudenda describes the law of real property as being concerned with land rights in or over
land and the processes whereby those rights and interests are created and transferred
(Mudenda, 2007). This definition divides law of real property into two distinct parts. The first
being land law which principally deals with the substantive rights and liabilities of land
owners and secondly, conveyancing, the system used to transfer those rights from one
individual to another. Conveyancing is therefore procedural in nature. Land itself is referred
to as property having two unique characteristics, the fact that it is immovable and secondly it
is permanent (Hanstad, 1998). “Land’s permanence makes it peculiarly capable of lasting
record” (Hanstad, 1998, p.64). Even though the major part of this research will centre on the
second part of the definition of real property, which is conveyancing, and more particularly
on the land registration system, it is important to understand the concepts of property which

deal with the substantive land right and are analysed below in detail.

In relation to land, a person has security of tenure if he is secure or safe in his holding of the
parcel of land. The main problem is how to regulate the transfer of rights in land in the best
interest of the community so that each member feels secured. Originally, land had to serve its
traditional role in the production of wealth and provision of shelter but now it has become an
independent commercial commodity to be bought and sold like many other investments.
Therefore the system of transferring rights in land has to be reliable and efficient to increase
investments. The sense of security in holding real property will in turn encourage
development and increase investment within areas of under-development in a given country.
Land or real property is linked to the economic development of a country in several different
ways. As indicated by O’Connor in her research, “The collective economic welfare is

advanced when land is used as a factor in production, or as collateral for credit to finance new
investment and business activity” (O’Connor, 2003, p. 1). Connecting land tenure security
with development, the World Bank reports that land titling projects undertaken in most
countries have been the basis for fostering a more efficient land market, making it easier for
land to be purchased and sold as is the case in Latin America:

1



One of the pillars of neo-liberal thinking about the future of the agricultural sector is
the need to provide security of tenure to producers to encourage investment and,
hence, productivity and production increases. This is one of the main motivations
behind land-titling projects and efforts to modernize cadastral systems and land
registries. The other motivation is to foster a more efficient land market, making it
easier for land to be purchased and sold. Almost every single Latin American country
was undertaking land-titling programmes of some sort in the 1990s.......0nce
properties are measured and mapped and titles registered, land ownership will be
more difficult to contest (World Bank Report, Policy Research Report: Land Policies
for Growth and Poverty Reduction, 2003).
Neo-liberal thinking has become widespread during the last twenty years or so in some
political and academic debates. Its basic ideology rests on economic liberalism that advocates
for the state not to intervene in the economy and allow individuals to participate in free and
self-regulating markets. This thinking of neo-liberalism is supported in Zambia especially as
regards ownership of land and economic development. In 1991 in Zambia the single party
rule under the United National Independence Party’s (UNIP) was challenged by the incoming
Movement for Multi-Party Democracy (MMD) whose support for democratic pluralism and
neo-liberalism was clearly emphasised even in its manifesto as, “..... the MMD shall
institutionalise a modern, coherent, simplified and relevant land law code intended to ensure
the fundamental right to private property and ownership of land....” (MMD, 1991, p.7). The
views of the political party confirmed further that economic value will be attached to
undeveloped land to encourage real estate business and promote regular issuance of title
deeds to productive land owners in both urban as well as rural areas. The support by the
political party for neo-liberal approach was aimed to introduce legislation that would restore

the confidence of investors in land and provide security of tenure.

Therefore security of tenure plays an important part in any land reform programme to make
sure that property rights are clearly identified to achieve an efficient land market and foster
economic development. Emphasising the role of updating the registration practices to resolve
tenure security issues, Mostert argues in her article: “....this paper focuses only on a single
issue within the broader tenure security debate: how updating registration practices could
contribute to resolving some of the issues about tenure security in a reform paradigm”
(Mostert, 2011, p.86). This research adds to the broader tenure security debate by outlining a
new model for updating the registration practices by comparing the two different systems of
titles registration and deeds registration as well as the comparative analysis of the legislative
framework supporting the two systems. Additionally, the role of modernizing the land

registries is the key component of the land titling projects being undertaken in many countries
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around the world. “In most technologically advanced countries indices of land records are
searchable online and actual deeds have been scanned and uploaded online to allow title
searchers to view electronic versions of deeds on their own computers™ (Pacht, 2010, p339).
The availability of accurate land records that are easily accessible online is a positive sign of

an efficient land registration system that can be achieved through the land reform paradigm.

On the other side of the coin, apart from tenure security, conveyancing and land registration
are part of one complete system and must form the basis of a suitable land reform programme
to encourage development in the country. Conveyancing procedure have lacked behind in the
reform programmes and the age old art of drawing up the complicated documents still poses a
challenge in the modern day. There is now a greater demand placed on the registration
systems in this electronic age to achieve the end result of security for the person holding the
rights in the property. The agreed objectives of the joint working group reporting on land
registration for the twenty-first century in England, outlined the need to simplify the existing
land registration systems and provide a good workable legislative structure to support the
system in the following statement:

It was essential that any reform should simplify the existing system and establish a
clear, workable and coherent body of law. The principles upon which land registration
is based should be clearly articulated in the primary legislation. Any rules made
pursuant to that legislation should merely provide the detailed working out of those
principles (Great Britain, Law Commission, Land Registration for the twenty-first
century, 1998, p.6).

An efficient system of conveyancing in any country is only possible if every piece of land is
surveyed and represented on a diagram or a general plan and subsequently recorded at the
lands registry. In other words, there is need for first or initial registration for each and every
parcel of land in the country so that a complete records are available. Such records need to be
an accurate reflection of the property and should be made available to the public to inspect by

the land registry in the form of registers.

If these registers show an inaccurate record of the property transactions, the parties to the
transaction will feel unsecured and as a result lose confidence in the system of land
registration and conveyancing. This lack of confidence can be concluded from the
recommendation suggested to tackle the problem that can be traced back to the middle of the
nineteenth century when the government of South Africa was forced to appoint a committee
of investigation due to public complainants about the unsatisfactory methods and delays in
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the deeds office at Cape Town (Nel, 1991). Similar situations prevail even in developed
countries like the United Kingdom where statutory intervention since 1925 provide for
registration of property, but problems of unsatisfactory methods and delays continue to
feature against the system. The land register in England has been in existence for over one
hundred years, although even now it is a long way from covering each and every plot of land
in the country (Riddall, 1988). The statutory provisions in England provide for a titles
registry whose purpose would be to record the grant of title to the property and the
subsequent registration of each parcel or unit of land.

Section 1 and section 9(9) of the Land Registration Act 2002 provides that:

......... there shall continue to be maintained a register of title kept by the registrar.
The business of registration under the Act is carried out by an office termed her
Majesty’s Land Registry. The land registry consists of the Chief Land Registrar, who
is appointed by the Lord Chancellor, and the staff appointed by the Registrar
(Thompson, 2003, p.96)

The Land Registration Act 1925 which was replaced by the Land Registration Act 2002
(LRA) operated a paper-based or manual system of conveyancing and therefore delays and
inefficiencies were common. One of the primary aims of the new legislation was to
revolutionise the slow and elaborate conveyancing process by bringing in a faster and more
reliable way of property dealings through electronic means. Cooke comments on the aim of
the new legislation as pointing towards a gradual change by stating: “The new law will
continue a process which can be seen to have taken place throughout the twentieth century,
whereby land registration has gradually changed the nature of ownership of land” (Cooke,
2003 p.1).

Similar complaints like the ones outlined in South Africa and the United Kingdom continue
to be labelled against the Ministry of Lands, Natural Resources and Environmental Protection
under which the Lands and Deeds Registry in Lusaka, Zambia is situated in the 21% century
(Zambia. Committee on Lands, Environment and Tourism in Parliament, 2012). The report
presented by the Ministry to Parliament confirms that there is no Land policy in Zambia,
administration of land has not yet been decentralised to district level and lack of information
including accurate data on ownership of land, as the major problems faced in land
administration in Zambia. The main concentration for this research is based on some of the

challenges identified by the report with regard to land registration, stated as follows:

a) lack of accurate statistics on the quantities of the various categories of land;
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b) lack of proper coordination between the many government agencies involved
in the land allocation;

C) lack of a decentralised system for processing title deeds;

d) lean staffing and institutional structures;

e) defective land Information Management Systems; and

f) Out-dated laws and procedures that do not address present day land issues

(Zambia, Committee on Lands, Environment and Tourism, National
Assembly, 2012).

Presenting their views in Parliament, the stakeholders whose views the committees had
collected clearly emphasised that the lack of statistics on the categories of land and records
on title to land, including the fact that no land audit has ever been conducted in Zambia, is the
main thrust of the problem of land registration in Zambia (Zambia, Committee on Lands,
Environment and Tourism, National Assembly, 2012). This research will investigate the
need to develop a suitable land registration system for Zambia to address the problem of land
records and improve on the availability of land title data to provide security of tenure for land

owners, thereby fostering economic development.

1.2 Conveyancing and its link to land registration
In order to appreciate the link between the conveyancing process and land registration,
understanding what is meant by conveyancing plays a pivotal role. Historically,
Conveyancing has evolved from a rich background and this has been traced in chapter two.
Briefly, conveyancing has been defined in various ways to include the procedures as well as
the practice of transferring real property. In law, conveyancing is the transfer of legal title of
property from one person to another or the granting of an encumbrance such as a mortgage or
a lien (Black’s Law Dictionary, 1999). Words used to indicate conveyance, or words of
conveyance include grant, devise, give and sell. Other definitions state that conveyancing is
the legal procedure (performed by an attorney or licensed conveyancer) through which an
ownership interest  in land is created, transferred or  extinguished

(www.businessdictionary.com). The word conveyancing has also been defined as the branch

of legal practice dealing with the conveyance of property or real estate (American Heritage
Dictionary, 2009). On the other hand, conveyancing is also concerned with how rights in land
may be created and transferred (Mudenda, 2007). The four different definitions of
conveyancing provided above refer not only to real property, ownership, interest in land but
the practice of conveyance of property or real estate. The approach adopted by this research is
to consider the law of real property as providing the substantive rules and regulations that

govern land and its ownership, while conveyancing as the practice and the procedures by

5


http://www.businessdictionary.com/

which ownership of the real property is transferred from one individual to another, signifying

the transaction between the seller and the purchaser of land.

Conveyancing’s rich historical perspective in terms of the original common law position as
well as the statutory inventions that have improved upon the original system is the subject of
discussion under chapter two in detail. In summary, it should be noted that there are several
documents that are drafted and many official forms that must be submitted under the
conveyancing process before steps can be taken to register the property in the name of the
buyer. Registration as the tail part of the conveyancing process, takes place at the titles or the
deeds registry according to the system adopted by the country. Registration of land includes

the registration of real property attached to the land.

The definition of land from a legal perspective does not only include the surface of the earth
but the subsoil under it and all the structures and objects attached to it like buildings, trees
and minerals underneath the earth’s surface. This is expressed as ‘quic quid plantatur solo
solo ¢edit’, meaning, whatever is attached to the soil becomes part of the soil. This definition
of land has been broadened under statutory law and the Law of Property Act 1925 in United

Kingdom defined land as:

‘Land’ includes land of any tenure, and mines and minerals, whether or not held apart
from the surface, buildings or parts of buildings (whether the division is horizontal,
vertical or made in any other way) and other corporeal hereditaments; also a manor,
an advowson, and a rent and other incorporeal hereditaments, and an easement, right,
privilege, or benefit in, over, or derived from land (Law of Property Act 1925 s
205(1)(ix)).

Therefore the statutory definition of 'Land' would extend to land that is covered with water

(Land Registration Act 2002,s 132(1)).

In economics, land is any gift of nature which is not man-made and which is indestructible,
tangible and intangible, including the climate, air, sky, trees, animals, minerals. Land

therefore cannot be created or destroyed.

When comparing the conveyancing process with the process involving the sale of personal
goods, the conveyancing process is much more complex due to the nature of real property
being the subject matter of the transfer. Considering the comparison in earlier times, Megarry
& Wade state that the distinction between real and personal property was vital, property was

deemed ‘real’ if the courts would restore to a dispossessed owner the thing itself, the ‘res’



and not merely give compensation for the loss (Megarry & Wade, 2000). As time evolved the
distinction still remains relevant but it is only vital to determine what remedies a person is
entitled to in the case of real property. While modern real estate conveyancing became more
complex and interrelated, transactions involving acquisition, retaining and disposal of land
and things attached to the land such as buildings were the order of the day. The law of real
property governing certain interests, created over the land such as ownership, right to use and
right to water or crops planted on the land, was improved upon through statutory inroads
however, conveyancing procedures remained static. The increase and the complexities of the
nature of the transactions involving land required not only an efficient system of
conveyancing but more particularly, a suitable land registration system so that the purchaser
receives a secured title to land when purchasing property. Thus establishing the link between
conveyancing and land registration.

For the purposes of this research, the use of the words ‘land’ and ‘property’ will be
interchanged since the transfer of land includes the buildings and structures attached to it and
are classified as real property or estates. Conveyancing will be the process of transferring
land, including property resulting in the registration of land. However, a deeper legal
meaning of the word ‘property’ provided for under substantive land law and discussed below
in the next part is relevant in presenting the concepts of ownership of land and security of

tenure as they relate to the land registration systems.

Regard must be had of the fact that in some countries without land registration systems, the
process of conveyancing and transfer of land is done without any public record and this is
referred to as private conveyancing. Simpson’s idea of the early development of the deeds
registration system points out that the evidence of a land transfer in some communities was as

follows:

In the days when communities were small and close-knit, and people knew their
neighbours and all about their affairs, an oral declaration and the handing over of a
turf or twig were sufficient evidence of the transfer of land. Some such symbolic act
performed in the presence of witnesses upon the land itself was adequate to safeguard
not only the purchaser but also any third party who might have an interest in the land.
Therefore many early systems of law, including customary law in developing
countries have regarded publicity alone as a sufficiently effective guarantee when
land is sold (Simpson, 1976, p.13).

The system described by Simpson proved less successful as societies became more complex.

Purchasers of land and other interested parties needed to inquire into a purported owner’s



rights to land before risking the purchase of property. The purchaser had to make sure that the
most important risk which had to be avoided was to purchase land from a seller who did not
own the land or had already transferred the ownership to another person. The issue of having
public records to prove ownership of land can be traced back to the reports of the Real
Property Commissioners in the eighteenth century who expressed the problem of English

land law and suggested solutions by stating:

In all civilised countries the title to land depends in a great measure on written
documents, and the purchaser looks, and is empowered by the law to look, for proof
of the seller’s right beyond the fact of his possession. It is obvious that a documentary
title cannot be complete, unless the party to whom it is produced can be assured, that
no document which may defeat or alter the effect of those, which are shown to him, is
kept out of sight. It follows, that means should be afforded by the law for the
manifestation of all the documents necessary to complete the title, or for the
protection of purchasers against the effect of any documents, which, for want of the
use of such means, have not been brought to their knowledge; in other words, that
there should be a General Register (Great Britain, Real Property Commissioners,
second report, 1830).

The written documents used today in the conveyancing procedure and the use of the public
register showing the record of title to land is the result of the suggested solutions provided by
the Real Property Commissioners’ report. Private conveyancing was proved not conclusive
and therefore land registration through a public record became the acceptable method of

transferring land rights in England.

As stated above, Land registration and conveyancing are two parts of the single legal process
by which land is transferred from one individual to another. Private conveyancing as a
separate system of land registration has not been discussed in detail for the reason that this
research’s concentration is the conveyancing procedure and its link to the two main

registration systems, being the deeds and the titles registration.

For most purchasers and many sellers of properties, the purchase of a home is one of the most
important legal transactions of their lives. It may involve investing their entire savings or
obtaining a loan, thus creating a debt for purchasing a home. It is for this reason that this
research has settled on developing a suitable land registration model for Zambia to secure the
rights of these people who purchase residential properties or commercial properties and
obtain title deeds for them. In other words, the land registration system being proposed is for
statutory tenure in Zambia in particular, and its suitability for registering customary tenure

rights is beyond the scope of this research. Other transactions such as mortgages and



registration of charges which are ancillary to the main transaction of conveying property, are
also not within the scope of this research because they are single transactions for which a
separate registration process is required, even though they may form part of the process of
transferring the property. The main focus of this research remains the land registration system
as it relates to security of tenure that forms part of the discussion under substantive property

law.

1.3 The three dominant models of understanding property in land
In general terms, ‘property’ is mistakenly described as connoting the thing rather than the
relationship which one has with a thing. Murphy J clarified the legal usage of the meaning of
property in the case of Dorman v Rodgers as follows: “In legal usage property is not the land
or thing, but is in the land or thing” (Dorman v Rodgers, 1982, p.365). It would therefore be
correct to say that a person has property in a thing than declare that the thing is one’s
property. In English law the idea of property in land is based on what Gray and Gray called
the ‘ambivalent conceptual models of ‘property’. According to these authors, the common
law continues to debate on the ideal of property in land as a challenge of 21% century land
law. The three dominant models of property in land identified under common law include
property as a fact, property as a right and property as a responsibility. The authors express the

ambiguity surrounding the term property within the three models as:

The common law word has never really resolved whether ‘property’ in land is to be
understood in terms of empirical facts, artificially defined rights or duty-laden
allocations of social utility. Although these three perspectives sometimes interact and
overlap, it remains ultimately unclear whether the substance of ‘property’ resided in
the raw data of human conduct or in essentially positive claims of abstract entitlement
or in socially direct control of land use. In short, the idea of ‘property’ in land
oscillates ambivalently between the behavioural, the conceptual and the obligational,
between competing models of property as a fact, property as a right and property as a
responsibility (Gray & Gray, 1998, p.3).

This research will approach the meaning of property using the three different models of,
property as a fact, property as a right and property as a responsibility for a broader approach
rather than its restrictive meaning under one model only. Property as a fact is an approach
that considers what is happening on the ground rather than the theoretical or conceptual ideas
surrounding ownership and concentrates on possession. Gray & Gray, describing this
perspective, state that it identifies ‘property’ in land as a reality of life and not as an abstract
theory. “Accordingly, the crude empiricism of this outlook leaves the recognition of

‘property’ to rest upon essentially intuitive perceptions of the degree to which a claimant
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successfully asserts de facto possessory control over land” (Gray & Gray, 1998,p.4). The de
facto possession is in fact the physical act of being on one’s property, referred to as the

effective occupation principle.

Judicial interpretation of property as a right and property as a fact are based on a totally
different focus and provides for a competing assessment of property in land as a bundle of
defined jural rights. Jural rights mean rights established under law. Justice Rich refers to
these rights as a bundle. “Property, in relation to land, is a bundle of rights exercisable with
respect to the land” (Minister of State for the Army v Dalziel, 1944, per Rich J p.285). While
English land law supports the judge’s interpretation of property as a bundle of rights, several
legislative provisions also characterise property in land as a bundle of rights. The concept of
property as a right and the theories as well as the legislative provisions supporting the
concept under English, as well as Zambian land law, are examined in more detail in coming
chapters. It suffices in the introductory part to simply distinguish between property as a fact
and property as a right. The two theories of understanding property in land are interrelated
but the difference lies in the emphasis on the physical thing or the abstract right. Gray & Gray
refer to this overlap in the understanding of property as a fact and property as a right by
stating:

All ‘property ’relationship with land are, accordingly, analysed as one remove —

through the intermediary of an estate or interest in land. No citizen can claim that he

or she owns the physical solum, merely that he or she owns some unitary jural right in

or over that solum. One has ‘property’ in an abstract right rather than ‘property’ in a
physical thing (Gray & Gray, 1998, p.11).

As correctly alluded to by Gray and Gray, each tenant under English land law as well as
Zambian land law owned (and still owns) not land but an estate in land. This argument finds
judicial support as elegantly stated in the cases Minister of State for the Army v Dalziel, per
Latham CJ and in the case of Mabo v Queensland, per Deane and Gaudron JJ: “The ‘estate’
which a subject held in land as tenant was itself property which was the subject of
‘ownership’ both in law and in equity” (Minister of State for the Army v Dalziel, 1944 per
Latham CJ p.277). The concepts of estate and tenure lie in the heart of land law and the land

registration systems. They form the core discussion under chapter two of this research.

The third and final model that describes ‘property’ not in terms of an abstract estate or
interest, but in terms of the use-power or utility constituting the elements of any interest in

land. “.... this approach separates and identifies the many elements of utility which can
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characterise relationships with land, and then concedes the label ‘property’ to each individual
element in turn”(Gray & Gray, 1998, p.11). The elements are held in some sort of a balance
combined with public responsibility. The analysis of the third model, as presented by Gray
and Gray shows that property is more a bundle of individuated elements of land-based utility

than a bundle of rights by asserting that:

On the present analysis, ‘property’ comprises not so much a bundle of rights as a
bundle of individuated elements of land-based utility. The modern governmental role
in regulating all land use is now so pervasive that these elements of utility are best
seen as dispensed in various combinations by the state, subject only to occasional
alternation either by private bargain or in accordance with supervening considerations
of community policy. A plethora of regulatory controls, over matters ranging from
urban planning to the conservation of natural resources, testifies to the constant
engagement of the modern state in the constraint of land user for purposes of public
amenity and welfare (Gray & Gray, 1998, p.11).

The three models and theories explained above have characterised how common law had and
continues to perceive property in land. Common law is the basis of property law in Zambia
and therefore the three models are relevant in the discussion of Zambian property law. The
three models being property as a fact, property as a right and property as a responsibility are
adopted by this research to clarify and understand the meaning of land as well as property in

land, the subject matter of the land registration systems.

1.4 The concept of Property in land and land rights
Land can be described as property as per the explanation given above but it has two distinct
features which are different from other property or goods such as a table. The first issue
regarding land is that it cannot be physically transferred from one individual to another, in
other words, it is immovable. The second issue is that land is permanent, meaning it cannot
be increased, decreased or destroyed like other property or goods such as a table. It is this
permanence that makes land unique and capable of lasting record as opposed to other
property (Hanstad, 1998). The thesis of this research is land registration and when discussing
land registration, it is important to state that it is not land that is registered under any system
of registration but it is the title to or any deed affecting land that is registered (Noblejas,
2007). The different concepts being used in this research such as estates, tenures, titles and
title deeds as they relate to land or property are elaborated in detail under chapter two of this

work.
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The importance of land and land rights including security of tenure have been given due
consideration in research under law of land and real property but defining and documenting
landowners legal rights has not been given its due importance. The relationship between land
registration system, land rights and land markets remain unexamined (Wallace, 1999).
O’Connor in her research agreeing with Wallace states that: “Theoretical as well as
comparative perspectives have been underdeveloped in legal studies of LTR, despite a
flourishing of theory in property law generally” (O’Connor, 2003, p. 13). The major work on
land law and land registration system by Simpson establishes the importance of land
registration and its relationship to land rights. Land tenure is closely linked with ownership of
land. When land is regarded as a commaodity capable of being bought and sold, the fact that it
is immovable and permanent as explained above shows its special characteristics in relation
to ownership. Therefore an owner of a piece of land cannot hand over or move the
commodity from the buyer to the seller. At the same time every piece of land today remains
the same piece of land which was in existence thousands of years ago. Simpson comments
that: “This permanence not only makes land peculiarly capable of lasting record but it also

makes such record specially desirable” (Simpson, 1976, p.6).

The aim of this research was to fill in this gap identified by O’Connor and Wallace as well as
other writers by comparing two different land registration systems and giving it a modern
twist due to the legislative changes taking place in the twenty-first century to Simpson’s
original work by recommending a suitable land registration system for Zambia and other
developing countries. In modern times the main issue is that secured land tenure requires that
legal rights to land are adequately defined and documented. Even though land registration is a
system of record and not of land tenure, it can be adapted to any form of land tenure and thus

provides for security of tenure.

Historically, official records of land ownership date back in time to 3000 B. C., in Egypt
where the Egyptian rulers kept a Royal registry to record land ownership in order to collect
taxes (Larsson, 1999). The Egyptians also kept a record of ownership of land in documentary
form, so that land could be allocated accurately (Dowson & Sheppard, 1956). Cooke rightly

observed that;

..... land registration is a feature of a state with a centralised bureaucracy; and one
where settled civilisation is content to have ownership recorded and regulated by
officialdom rather than by force. In its modern forms, it is a feature of a society where
individuals own and trade land as a capital asset and so need their ownership to be
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easily proved and efficiently transferable. Land registration is a means of achieving
that end ... (Cooke, 2003, p.3).

Therefore land registration deals with ownership as well as rights to property in land as
explained above under the three different models of property as a right, fact and

responsibility.

1.5 Ownership of land
There is in fact no such thing as ‘ownership’ of land when compared to other property such
as a table in an absolute sense under English Law. In England, the Crown is the owner of
land and the individuals simply hold the land from the Crown under the different forms of
tenures. Maitland has described the early feudal tenure system as a man holding land from the
lord, the man’s service is a burden on the land, and the lord has an important right in the land
(Fisher (ed.) 1911). The word tenure comes from the Latin tenere (to hold), stating that land
is ‘held’ and not ‘owned’ under certain conditions from the Crown. The two different
approaches to understanding ownership of land are based on common law and civil law
systems. As noted by Merryman, the two different approaches would be described by using

the metaphor of a ‘black box’ as:

The basic difference between Romanic ownership and the Anglo-American ‘estate’ or
‘interest’ in land can be illustrated by a simple metaphor. Romanic ownership can be
thought of as a box, with the word ‘ownership’ written on it. Whoever has the boX is
the ‘owner’. In the case of complete, unencumbered ownership, the box contains
certain rights, including that of use and occupancy, that to the fruits of income, and
the power of alienation. The owner can, however, open the box and remove one or
more such rights and transfer them to others. But, as long as he keeps the box, he still
has the ownership, even if the box is empty. The contrast with the Anglo-American
law of property is simple. There is no box. There are merely various sets of legal
interests. One who has the fee simple absolute has the largest possible bundle of such
sets of legal interests. When he conveys one or more of them to another person, a part
of his bundle is gone. (Merryman, 1974, p.113)

This research will adopt the legal terminology used when describing ownership of land in two
different ways. The one based on common law systems such as those prevailing in England
and brought into Zambia by virtue of heritage from the colonizer, and the other under the
civil law system or what has come through as Roman law. The reason for stating both
definitions is to consider the understanding of ownership of land under different legal
systems. The difference between the understanding of ownership of land under the civil law
system on the one hand, and the common law system on the other hand has also been

described by Cooke as
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In the civil law systems, there is one owner of land, while others may have
subordinate rights in it; in the common law, ownership is not a unitary concept, and it
may be impossible to say that any one person is ‘the owner’ of a piece of land. In
particular, land may be held upon trust, owned by one person for the benefit of
someone else, and we say that both the trustee and the beneficiary have ownership
rights in the land, the one legal and the other equitable (Cooke, 2003, p.3).

The distinction between the definitions of ownership of land under the two systems is
important to any land registration system because the main aim of a land registration system
is to make title to land more secured and easily provable. ‘It is supposed, ideally, to set up a
mirror of ownership” (Cooke, 2003, p.3). The mirror principle which is a product of the
Torrens system named after Sir Robert Torrens, of South Australia the originator of title by

registration is explained under the next heading.

A land registration system providing a record of the documents affecting the rights and
interests in Land it is called registration of deeds. While a record showing title or ownership
to land as opposed to rights and interest in land, the system is known as title by registration or
the Torrens system. The distinction between the two systems as concluded by Maguire shows
that:

Systems of registration in relation to land titles and transfer are divisible into two
classes. In one, the ownership of the land is entered on the register; in the other
various transactions which affect ownership are recorded separately, and from these
and other facts the ownership may be deduced (Maguire, 1922, p.158).
A registered proprietor of land becomes the party named on the register as the holder of an
interest in land. In this way, the registered proprietor has title to land and therefore ownership
is vested in her. The land is described by a given folio of the register. As a registered
proprietor, the individual is able to deal with the land as its owner. The owner can enter into a
transaction to sell, lease, sub-lease and mortgage his interest in the land as regulated by
legislation. Under a titles registration system, the registry is a written record of landholdings.
Each folio (a Latin word ‘folium’ meaning a leaf of a paper or parchment) outlines the details
of the people holding interests in a particular parcel of land. Not all interests are recorded in
the folios and the certificate of title that is issued regarding the land is essentially just a copy
of the folio showing ownership of land. In summary, one system involves the registration of
documents affecting land and in this case ownership is deduced through the documents, while
the other registers title to land. Chapter two addresses the key differences between

registration of title and registration of deeds.
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1.6 The Torrens system of Land registration

1.6.1 Development of the Torrens system
The system of registering title to land is described as the ‘Torrens system’ named after its
creator Robert Richard Torrens who was assisted by a German Lawyer, Hubbe when
developing the registration system. What had intrigued Torrens was the explanations given to
him by the German Lawyer of a 600 year old similar system of land titles registration
operating in Hamburg. So in 1858, Torrens introduced title by registration into Southern
Australia backed by legislation to support the operation of the system (Esposito, 2003). In
introducing the registration system to land, Torrens had used a comparison between the
method of registration of ships and the English system of registration of deeds, and the result
was an easier method of title by registration. The system registered not only the ownership of
land and interests in land, but also recorded transactions dealing with land undertaken by
those who held the interest in that land (Mills, 1999). When introducing the new system,
Torrens had decided to resolve two major problems affecting land registration. It was
Townsend who described the two problems relating to land registration which Torrens set out

to resolve by stating that they were based on facility and security. He rightfully asserted:

Sir Robert Torrens, the father and author of the modern system of title registration,
has stated that these were the two problems he sought to solve in the plan formulated
by him. As Commissioner of Customs in South Australia, he was impressed with the
facility and security with which transfers of undivided shares in vessels were effected
under a system of registration provided by certain statutes known as the Merchant
Shipping Statutes. Afterwards, as Registrar of Deeds, realizing the defects and
uncertainties of the then existing method of transferring title to land, he formulated a
plan for the registry of land titles along the lines laid down in the Merchant Shipping
Statutes, and this plan was finally adopted, and became a law in South Australia in
1857-8 (Townsend, 1896, p.607).

The need to improve security of title and at the same time facilitate the transfer of interests in
land, using a simpler system provided the basis of the reform to the land registration system
for Torrens. He had been impressed with the facility and security with which transfers of
undivided shares in vessels were carried out under a regulatory statute which was not evident
in land transaction and he wanted to see how that could be imported into land titles
registration. Secondly, in the register of deeds he realised the defects and uncertainties of the

deeds registration in transferring title to land that could be overcome by titles registration.
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In introducing the procedural changes which title by registration required, Torrens had to
make changes to the substantive law of real property. Citing Hogg in his article, Stein

rightfully refers to the changes in the law as follows:

It may be conceded that the intentions of the framers of the original Torrens Statutes
were merely to facilitate conveyancing transactions, but in order to do this to the
extent desired changes had to be made in the method of transferring and encumbering
land which certainly might well be called drastic, if not revolutionary. The desired
simplification of procedure necessarily involved — perhaps not changes in substantive
rights of property — but certainly changes in the methods of securing and enforcing
those rights; some of those changes are of such a nature that the Statute introducing
them cannot be regarded ‘as a conveyancing Act only, and as a mere expedient for
registering dealings ( Stein, 1983, p.275).

The vision of the English solicitors more than 150 years ago in England were similar to
Torrens objective to see a land registration system in which land transactions are quickly and
smoothly registered in the same manner as securities are transferred on the stock exchange
(Sandberg, 2009). Before the introduction of the Torrens system in Australia, there was a
General law title system that consisted of a chain of title deeds, all of which had to be in place
to enable a property to be transferred (Australia, Department of Sustainability and
Environment, 150 years of Torrens title in Victoria 1862-2012, 2012) Under that system,
there had to be proof of an unbroken chain of deeds back to the original grant. The chain
consisted of all the documents involved in every sale, resale or transaction affecting a piece
of land. Referring to the chain of transactions for a parcel of land, Cooke describes this form

of tracing ownership as:

Accordingly, ‘the deeds’ of a property become an almost sacred sign of ownership;
title is proved genealogically by the production of documents which trace ownership
back to the present, showing a chain of entitlement made up of legitimate links....In
theory that chain goes back to the beginning of the relevant legal system, but
invariably law or custom prescribes a convenient limit (Cooke, 2003, p.5).

The legally accepted starting point from which the tracing of ownership should commence to
the present day was called ‘root of title’ and the process under conveyancing was called

‘deducing title’, a term discussed in the diagram 2.1 in chapter two. Cooke further describes

‘root of title’, under the English conveyancing system as:

Conveyancing, in this context, is the ancient deeds-based system, whereby title is
proved by the production of a heap of deeds. In theory the chain of ownership goes
back to 1066, but the law requires documents to be produced only as far back as a
‘good root’ of title. This is a document which deals with the whole of the legal and
equitable interest in the land, describes the property fully and casts no doubt on the
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title. Statute sets out the required age of the root of title (in 1925 it was 60 years, and

it is now 15); the length of time prescribed is intimately connected to the limitation

period (Cook, 2003, p23).
Therefore, it can be seen that under the deeds registration system in England, title had to be
deduced by tracing ownership through the deeds initially up to 1066, and then under the
statutory requirement of 60 years and finally for the period of 15 years. It was this deeds
registration system which was replaced by title registration in England and the Torrens
system in Australia. Both systems share the same genealogical term of land titles registration.
In conclusion, there continue to be three principal systems of land tenure and transfer in use

in the Commonwealth countries, and according to Ruoff, these are:

(1) The system of private conveyancing

(2) Systems of deeds registration

(3) Systems of registration of title, whether derived from the Torrens system, the

English system, or from other systems. (Ruoff, 1957, p5).

The concentration of this research is on the second system which is the deeds registration
currently used in Zambia and the third system which is the Torrens system from which the
principles of titles registration are being tested. However, the comparison drawn in this
reserach is between the legislative structure of titles registration in England and the deeds
registration in Zambia to achieve the objective of this research, which is to compare the two
legislative frameworks supporting the land registration systems. Private conveyancing
remains beyond the scope of this research and will not be used in describing the processes of

land transfer.

1.6.2 The principles of the Torrens system
There are certain general features that characterise systems of registered title to land, whether

Torrens or English as Ruoff indicates:

The essential features of every system of registered title are that the State
authoritatively establishes title by declaring, under a guarantee of indemnity, that it is
vested in a named person or persons, subject to specified incrumbrances and
qualification. Anterior defects of title are cured, and thenceforth all investigation of
the history of how the named owner came to be entitled is ruled out for ever and all
future transactions are carried out by simple forms and simple machinery (Ruoff,
1957, p8).

The Torrens system as a titles registration system is the development of a registration scheme

that dispenses with the necessity of looking behind the register because of the conclusive
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nature of the register. The system revolutionised the titling system of land and it spread
across the world. The success or otherwise of a system of registration adopted in a particular
state, according to Ruoff is dependent on the local laws and the administration systems that
support its implementation and that these should be established in accordance with certain
fundamental principles (Ruoff, 1957). For the Torrens system, he identified the three

fundamental principles as:

(1) A reliable register: the mirror principle

(2) A simple register: the curtain principle

(3) A guaranteed register: the insurance principle (Ruoff, 1957).
Ruoff’ further elaborates the three principles including the ‘mirror principle’ involving the
proposition that the register reflects accurately and completely the current facts material to
land title. Secondly, the ‘curtain principle’, which provides that the register is the sole source
of information for a purchaser of property who should not be concerned with interests that lie
behind the curtain. Finally, the ‘insurance principle or principle of compensation’, which
calls on the registry to compensate any party suffering damages as a result of mistakes in the
register (Ruoff, 1957, and Rowton, 1976). These three original principles can be contrasted
with what is termed the modern perspective of the Torrens system. As indicated by the UN-
FIG conference presentation that the uniqueness of the Torrens system as a form of land
registration remains, but reports that its three distinguishing features in the modern context
are that the register creates title, the system creates a simple transaction procedure and the
final one is the reversal of the effect of Forgery (Australia, UN-FIG, A Methodology to
Review Torrens Systems and Their Relevance to Changing Societies from a Legal
Perspective. Conference on Land Tenure and Cadastral Infrastructure for Sustainable
Development, 1999). Therefore the reliable register as the original principle became, the
register creates title under the modern context, the simple register was broadened to the
system creating a simple transaction procedure, and the guaranteed register was narrowed to
the reversal of the effect of forgery on a land transaction. The research adopts these three

principles as a testing criteria for deeds registration system currently being used in Zambia.

Under the Torrens system, title to land cannot in its legal context exist without the register
creating it. Registration is the source of legal title under this system as opposed to the
registration of a mere transaction as provided by the deeds registration system. The modern
version of the Torrens system did remove the legal and technical formalities of the land

transaction by substituting it with a simple, signed and witnessed document containing basic
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information which can be drafted by people who are not legally trained. The reversal of the
law of forgery under the Torrens system is based on the fact that a forgery cannot pass a title.
The Torrens system does permit a registered forgery to pass ownership in land. However, the
person relying on the forgery in good faith obtains title to land while the person who losses
the land is paid its value and this is provided under the principle of insurance or assurance,
meaning a guaranteed register. In summary, as Townsend concludes, the modern context of
understanding the Torrens system still relies heavily on the three original principles
formulated by Rouff and the modern features of the Torrens system still remain within the

context of those original principles (Townsend, 1896).

Furthermore, the basic principles of the Torrens system continue to remain the same in the
twenty-first century, even though the methods of land titles registration have been

modernised:

The Torrens title system works on three principles:

1. The land title registers accurately and completely reflects the current ownership and
interests about a person’s land.

2. Because the land titles register contains all the information about the person’s land, it
means that ownership and other interests do not have to be proved by long
complicated documents, such as title deeds.

3. Government guarantee provided for compensation to a person who suffers loss of land
or a registered interest. (Australia.150 years of Torrens title in Victoria 1862-2012,
Department of Sustainability and Environment, 2012).

The qualities of the Torrens system as highlighted by Holstein and Williamson point towards

the same three original principles as well:

1. The title document must give an unambiguous record of the following three items
of title:
(@) The parcel (s) of land affected:
(b) The nature of the rights of the proprietor and others with interests over
that parcel; and
(c) The persons involved with the title, estates and interests.

2. The title depends on the act of registration of a dealing or instrument and not upon
the documentary instrument itself. The dealings only support the title until they
are superseded.

3. An efficient records system must be maintained and kept up-to-date, secure and
purged of dead material. This applies not only to the title documents and dealings
but also to the mapping of the land parcels in question.

4. The system should be controlled by central government, though its day-to-day
activities may be decentralised.

5. It is an advantage, though not essential, that the state guarantees the contents of
the title document.
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6. The administrative processes of bringing land into the system should be kept
separate from the running of the system (Holstein and Williamson, 1984, p.3).

The original objective of the Torrens system was to provide a system of authenticating land
title through a reliable, simple, cheap, speedy and a process that meets the needs of the

community. Judicially, the object of the Torrens system was formulated by Lord Watson as:

The object is to save person’s dealing with registered proprietors from the trouble and
expense of going behind the register in order to investigate the history of their
author’s title and to satisfy themselves of its validity. This end is accomplished by
providing that everyone who purchases, in bona fide and for value, from a registered
proprietor, and enters his deed of transfer or mortgage on the register, shall thereby
acquire an indefeasible right, notwithstanding the infirmity of his author’s title (Gibbs
v Meser ,1891,p.254).

The above objectives of land titles registration remain the same for any twenty-first land

registration system adopting title registration that has evolved from the original Torrens

system (Hogg, 1905).

This research answers the important question of the suitability of a land registration system
by testing the three original principles of the Torrens system of title by registration as stated
above with the recordation of deeds system used in Zambia. From a modern perspective, in
summary, the three principles remain basically the same but have been restated as the three
distinguishing features of the Torrens system. Firstly, the register creates title by making
registration the source of the legal title as opposed to the transaction leading to registration.
Secondly, the system has simplified the conveyancing transactions. The third feature is the
systems’ reversal of the law of forgery. In other words, the Torrens system does not confer
protection on a person who registers a forgery in a land transaction. The research also
addressed the question of whether the presence of the qualities identified in the Torrens
system and the principles of the Torrens system are reflected in the deeds registration system

in Zambia. The three principles are analysed below.

16.2.1 A reliable register: the mirror principle
The first principle of the Torrens system is that the register book, which is the complete
possible record, reflecting all facts material to an owner’s title to land should be complete and
accurate. Judicial interpretation states that the information shown on the register is deemed to
be complete and accurate (Registrar of Title (Vic) v Paterson, 1876, p.117). By virtue of the

mirror principle, the intention is that the owner’s paper title should be absolute and is held

20



free from all except what is specified as incumbrances, rights, estates and interests shown on
it. In practice, it should be noted that even though the register is correct and completed, it is
never perfect in either respect. An example of one such imperfection is the case of fraudulent
acquisition. In this case, the register book does not mean what it shows. Ruoff broadly
describes the relief granted by the courts in cases of wrong entries on the register, citing two
decided cases (Campbell v Jarrett, 1881 and Barry v Heider, 1914), in support of incorrect

entries:

It is broadly true to say that if a transaction would be void or voidable under the general
law, the mere act of registering a transfer will not affect the personal equities subsisting
between the parties to it, so that if the registered estate is put into the name of a wrong
person, the rightful owner has a personal equity against him, which the Court will enforce,
to compel the removal of the blot and if, for example, title is acquired by undue influence,
the Court will order the grantee to re-transfer to the grantor (Ruoff, 1959. p.18).

In certain countries, statutory inroads have been made where the Torrens land titles
registration system is in place and the restrictions on the landowner’s powers to sell or lease
the land have shown to become a serious interference with the mirror principle. The proposed
solution for this interference with the mirror principle was provided by the Property Law
Revision Committee’s report in 1954. Considering the numerous statutes that impose
obligations on land which are effectual even though they are not mentioned on the register
book, the committee recommended that every such obligation, in order for it to be
enforceable should be registered or notified on the register book (New South Wales, The
Property Law Revision Committee report, 1954). In other words, the reliable register should

be a complete record of the owner’s title to land, thus upholding the mirror principle.

1.6.2.2 A simple register: the curtain principle
The original aim of Torrens, when creating a new system of land registration, was to simplify
conveyancing and set up official machinery that would be easy and fast. Torrens proposed the
idea that ease and efficiency in the administration of a titles office could be attained by
adopting the tested business methods such as the use of modern apparatus and methods of
filing and indexing (Ruoff, 1959). To ensure simplicity, the proper application of the curtain
principle was required and this has been described judicially as: “The register was not to
present a picture of legal ownership trammelled by all sorts of equitable rights in others,
which those who dealt with the registered proprietor must take into account” (per Rich and
Evatt, JJ., in Wolfson v R.-G. Of New South Wales, 1934, p.308). In addition as already

alluded to, “..the main object of the Act...is to save persons dealing with registered
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proprietors from the trouble and expense of going behind the register, in order to investigate
the history of their author’s title, and satisfy themselves of its validity”(per Lord Watson in
Gibbs v Messer,1891, p. 254). In conclusion, the system draws a curtain over interests which
do not appear on the register so that the register is entirely reliable with some exceptions. For
the purposes of this research, the exceptions are beyond its scope. The curtain principle will

maintain the concept of a simple register.

1.6.2.3 A guaranteed register: the insurance principle
The third pillar of the Torrens system states that if the mirror of title gives an incomplete
reflection, and loss occurs, the state will compensate the parties. Judicial interpretation of this
principle is that the legal rights are converted into monetary terms and the person deprived is
put in the same situation, so far as money can do it (Registrar of Titles v Spencer, 1909).

Summing up the proper understanding of the insurance principle, Ruoff remarks that:

However, the insurance principle, properly understood and fully carried out, involves
far more than that an owner’s title, that is known to be reasonable sound, is
guaranteed by the State. In the widest sense it means not only that registration will be
carried on literally as an insurance undertaking but also that it is the privilege of the
Registrar, or the Commissioner, or other responsible officer, on bringing land under
the Act, to cure the title of known defects so far as he possibly can. It implies that the
whole business of registration ought to be conducted with such an economy of public
manpower, public time and public money that the saving which is achieved far
outweighs any payment of compensation for errors or omissions which may become
necessary from time to time (Ruoff, 1959, p.34).

Under the Torrens system, the insurance component is not market-driven, and the premiums
are not related to risks and this can be contrasted with the American methods of title
assurance that are based on the principles of an insurance business. This research will
consider the insurance principle as defined under the Torrens system or the narrower analysis

of the concept.

1.6.3 The Torrens system as compared with other systems of land registration
A comparison of the Torrens system with other systems of registration using the Torrens
foundation of title by registration concept has led to the conclusion that there are several
versions of the system operating in many parts of the world. J E Hogg, the best comparative
scholar of land title registration systems in the common law world, once observed that, as
well as the Australian Torrens system, “there is now an English Torrens system, a Canadian

Torrens system and an American Torrens system” (Hogg, 1905, p.1). Hogg was using the
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term "Torrens system" to mean a system of land registration in which it is the title itself, and
not just the documentary evidence of title, that is registered. However, the distinction being
drawn in this research is between the deeds registration as compared with Torrens title by
registration systems and not the different versions of the Torrens system.

When compared with the English system of registration, the Torrens system was similar to
the English copyhold derived from the feudal tenure in villeinage wherein the tenant’s name
and interest were recorded in the manorial court rolls. Authors like Simpson and Megarry and
Wade have described the copyhold as an early form of register, and its development is
presented in chapter two of this research. (Simpson, 1976, & Megarry and Wade, 1975). The
simplicity of the land title registration systems anchored on dispensing the requirement of
investigating title as far back as its origin. In the case of English law, the ultimate owner
would be the Crown. This was accomplished in a simple manner that involved the
surrendering of the land to the Crown by the present landlord to be re-issued to the purchaser.
In other words, there were no earlier transactions that required investigation due to the
surrender of the land back to the Crown under English law (Ruoff, 1957). In this way, title
could be traced back to the original owner for every transaction dealing with land, and this
was described as the basis of the theory of, ‘wiping the slate clean’. (Lutz v Kawa, 1980
Sinclair v McLellan, 1919).

Torrens’s original plan in passing legislation and introducing the system of land titles
registration succeeded in Australia and other countries as well. The system was a success and
once accepted, it was fast to spread within Australia and later, overseas. “It is convincing
proof of the persuasive force of Torrens’s advocacy and strong evidence of the intrinsic
merits of registration of title that it spread with quite extraordinary speed throughout
Australia” (Simpson, 1976, p.71). The spread of the Torrens’s system to other countries was
not so good, and despite its advantages over other systems of registration, it has not been
adopted as THE system of land registration in the world. The Torrens system has been
described as a system of title by registration and not a system of registration of title. This

technical distinction has been judicially approved by Barwick CJ

The Torrens system of registered title of which the Act is a form is not a system of
registration of title but a system of title by registration. That which the certificate of
title describes is not the title which the registered proprietor formerly had, or which
but for registration would have had. The title it certifies is not historical or derivative.
It is the title which registration itself has vested in the proprietor. Consequently, a
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registration which results from a void instrument is effective according to the terms of
registration (Breskvar v Wall, 1971).

Despite the lack of spread, the Torrens title system has prevailed in many parts of the world
where it has been introduced and will continue to provide an efficient land title registration
system in the countries that operate a titles registry to record land transactions. This research
will compare the two systems of land registration in detail by outlining the qualities of both
more comprehensively in chapter two. A further comparison of the legislative framework
supporting the two main systems of land registration being title by registration or the Torrens
system and recordation of deeds will form the basis of discussion in chapter three of this

thesis.

1.7 The sale and purchase of real property (Land) in Zambia
In order to understand the land registration system, the practice of transferring property or
conveyancing plays a significant role. The link between Conveyancing and land registration
has been established under 1.2 above but it is also necessary to understand how conveyancing
procedure is understood from the angle of a one single transaction involving the transfer of
land rights. The aim of this research is to isolate, investigate deeply and record a single
transaction of the sale and purchase of a residential property in Zambia in Chapter four. To
achieve this aim, the selection of a common transaction in Zambia being the purchase of a
residential property was made. In terms of procedure before the ownership in the residential
property can be transferred from the seller (vendor) to the buyer (purchaser), various steps
have to be followed by Advocates representing both parties, and a number of documents have
to be drafted. The documents which are drawn up involve complicated agreements and
assignments with clauses that require the skill of drafting, thus the need to engage an
Advocate or a conveyancer to complete and register the transaction between the vendor and
the purchaser. The entire process is called conveyancing. The process commences through
bargaining which usually takes place between the parties themselves or the estate agents

before the Advocate comes into the picture.

An illustration of the entire procedure and the tasks placed on each Advocate is given in
Figure 2.1 in chapter two. The procedure has been simplified in the Figure but in practice,
many other issues such as payment of Property Transfer Tax to the Zambia Revenue
Authority and payments to the Lands and Deeds Registry have not been reflected since the

aim of this research is to consider a single transaction only and the registration process in
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particular. The Figure has been simplified and it merely outlines the basic procedure, the
names of the documents, and the other stakeholders that may be involved in the transaction
but avoids the legal details of drafting each of the documents. The Figure does not reveal the
legislative provisions supporting the conveyancing procedure, as these are the subject of

discussion in chapter three.

1.8  Statement of the problem

Land rights of an individual in any country need to be clearly defined, documented and
protected for economic growth to take place. The rights attached to land are governed under
the general law of real property, while the processes whereby those rights are created and
transferred are covered under a land registration system. When discussing the nature of land
rights, there is clear overlap between the substantive law and procedures. Hanstad identifies
this overlap by stating that land is a fundamental resource that is most effectively used and
exchanged when rights to land are registered (Hanstad, 1998). Designing an appropriate land
registration system requires comprehensive analysis of fundamental principles governing the
security, certainty and accuracy of the title to land (Hanstad, 1998). Land registration systems
world over have evolved and have been in use for more than one hundred years. Several
authors have conducted comprehensive comparative studies of the different Australian land
titles registration systems (Whalan 1982; Francis 1972; Kerr 1927; Hogg 1905; Hogg 1920).
Park in particular in his research, points out that these comparisons are not relevant for the
21% century by stating: “Because of marked changes to the systems none of these studies are
current” (Park, 2003, p.7). However, there has been a lack of comparative studies between
the Torrens system and the land registration systems adopted by countries in Africa. This gap
or lack of information in developing countries was correctly summed up by Simpson in his
book in the introductory part, stating that the purpose of writing the book was:

Yet, though our intention is to produce a book intelligible to lay men, we hope that it
will still be of interest and use to professional practitioners, both legal and survey- not
to mention registry staff who, particularly in developing countries, are often in need
of the kind of information we aim at providing. A legal draftsman, for example, ought
to find our book of help when land legislation is contemplated, though it is not
intended to be an authoritative legal treatise any more than it is a handbook on
cadastral survey (Simpson, 1976, p.xx)

It is therefore, accurate to conclude that due to changes in the land registration systems and
the legislation that supports these systems, the studies that have been carried out do not

reflect the present position as regards land registration systems. In addition, the idea of a
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comparative legal research between the legislative framework, Torrens system of land
registration, and the deeds registration in Zambia is a novel contribution being made by this
thesis.

The aim of this research is to design an appropriate land registration system for a developing
country in Africa such as Zambia. The question is, ‘“What type of land registration system is
suitable to secure land rights in Zambia for statutory land involving the sale and purchase of
real property?” The problem is not so much the choice between the existing registrations of
deeds or what is called ‘land recordation’ or title registration under the Torrens system, but a
successful and reliable land registration model. Drawing the distinction between the two
existing systems is relevant for comparative purposes. The reason for selecting and using the
comparative method of legal research for this study is discussed in detail under the heading,
research design and methodology below.

This research will test the three theories from the Torrens system which are fundamental to
the success of land title registration to the deeds registration system in Zambia in detail.
Ruoff suggests that the three principles or what could be termed the three theories are the
‘curtain principle’, ‘mirror principle’, and the ‘insurance principle’ or what is sometimes
called the ‘principle of compensation’ (Park &Williamson, 1952, pp.118-121). These three
original principles will be considered in the light of the three modern features of the Torrens
system. Firstly, registration as a source of legal titles, secondly, simplification of the
registration and conveyancing transactions, and lastly the reversal of the law of forgery. This
research will by testing the three principles and the modern features against the existing deeds

registration in Zambia, develop an appropriate land registration MODEL for Zambia.

The lack of a reliable land registration system in Zambia has IMPACTED adversely on
development of the country’s economy, especially in terms of the land market and social

development. Therefore the central issue of this research will be:

. importance of land registration systems

. discussion of the Torrens system and its adaptation to the 21% century

. a comparison of a system of title by registration and title by recordation of deeds

. comparative analysis of the legislative framework supporting the two land

registration systems
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. registration rules and regulations including practices in Zambia
. Achieving greater tenure security by designing a suitable land registration system.
1.9  Primary Objective
The primary objective of this research is to address the following question:
What appropriate system of land registration will achieve greater security of tenure in

Zambia?

1.10 Secondary Objectives

The secondary objectives will address the following:

. To explore the importance of the land registration system in securing land rights;
. To explain principles of title registration and deeds registration;
. To provide a comparison of the legislative framework supporting the two land

registration systems;

. To show the practises and procedures of the current deeds registration system in
Zambia;

. To assess and recommend the appropriate model of land registration system for
Zambia;

This thesis is important for three main reasons. Firstly, it will demonstrate that in order for
land rights to be secured, there is need to adopt a suitable land registration system. Secondly,
there is a clear lacuna of an in-depth evaluation of the two major systems of land registration
and legislative framework, and the comparison will reveal the need to revise the laws and
systems in light of the current changes. Thirdly, the development of a novel land registration
model appropriate for the 21% century is long overdue and these sentiments have been echoed
by the Law Commission for England and Wales in its report, giving birth to the Land
Registration Act 2002 (Great Britain. The Law Commission, Land Registration for the

Twenty-First Century; a conveyancing revolution, 2001).
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1.11  Summary of Research design and methodology
In general, legal research is broadly undertaken using two main approaches, firstly, the ‘black
letter law’ which focuses on the law itself in the form of statutes, decided cases, rules and
regulations with no reference to the world outside the law (McConville & Chui, 2007) .
Secondly, ‘law in context’, which McConville and Chui describe as the approach which does
not start with the law but addresses the problem in the society (McConville & Chui, 2007).
This work has utilised the second method of law in context approach which, as a legal
research methodology, has received approval by authors in Zambia. Munalula supports the
“broader approach rather than the narrower or what is termed the legal centralist study of the
black letter law, and states that legal pluralism is grounded in reality, and views laws

differently.

Research is more grounded in reality and is becoming increasingly popular. As a
theory, centralism or pluralism serves as the orientation for the gathering of facts
since it specifies the type of facts to be systematically observed. As theory, it allows
for the classification and conceptualisation of facts by summarising, relating and
predicting facts to guide observation (Munalula, 2004, p.234).

More recently, with the increase in the global character of legal life describing and analysing
legal systems across the world, a third type of legal research has emerged and it is described
as international and comparative research (Curran, 1998). This approach expands the
understanding of different legal systems in an era of global interdependence and more aptly
described by Raff as: the comparison of functionality (Raff, 1999). This research has utilized
a fusion of two approaches by discussing law in context and using the comparative legal
methodology for the purposes of comparing the land registration systems as well as the
legislative frameworks supporting these systems. In the era of globalisation and

interdependence, this is inevitable.

The reason for selecting the comparative legal method is based on the need to adopt a novel
approach in studying the land registration systems in the developed world, and comparing it
with the land registration systems in the developing world. Academic authors using
comparative analysis between 1920 and 2011 have published several works, but it was Hogg
who pioneered the major comparative analysis of more than twenty-one land registration
systems in the British Empire (Hogg, 1920, Downson & Sheppard, 1956, Ruoff, 1957,
Simpson, 1976, Mostert, 2011). Some of the major studies have concentrated on the
comparison of countries within the developed world, but what is lacking is a comparison
between the land registration systems in the developed countries and the developing
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countries. MacLeod in her thesis discussed the law of property in Jersey and states that where
legislative gaps occur in the national laws, recourse is made to other jurisdictions and
comparative legal studies provide solutions for these gaps (MacLeod, 2011). Once again, in
this study, the writer had compared property law in developed countries and asked the

question which countries can provide the most suitable comparator by stating:

Legislation, cases, juristic writing, and customary law do not alone provide as
complete a view of a modern system of property law as is achieved in many other
legal systems. The problems are two-fold: some areas of detail are missing, and the
structure of the law is itself often unclear. One way of addressing these gaps is by
reference to foreign law. All legal systems borrow from others at some point, smaller
ones more than others. The question is: from where? There is no single answer, but
classifying a system assists the finding of foreign law which is most compatible
(MacLeod, 2011, p.16).
This research has borrowed the concept of classifying a legal system in order to discover the
most compatible foreign law to compare and provide solutions for Zambia. Church in his
work classifies the world’s major legal systems into Six main categories (Church, 1984, as
cited by Munalula). Based on his classification, the common law system in England was
selected as the most suitable foreign law for comparing the legislative framework of land
titles registration with the legislative framework of the deeds registration system in Zambia.
The comparative value was reinforced by applying the same comparator being the three
principles of Torrens system which originated in Australia. The comparative perspective was
achieved by describing the principles, features, rules and legislative frameworks of the land
titles registration systems and its functions across one jurisdiction, and importing them into
the deeds registration systems in Zambia. The reasons for the selection of the comparator as

well as the jurisdiction are outlined under chapter three and four respectively.

Despite several works on individual land registration systems such as Hanstad who discusses
land registration systems from the perspective of a developing country’s government and
theories in Property Law, as Cooke exposes the way land registration is influenced by the
evolution of land, the comparative perspective has not been explored by legal writers
(Hanstad, 1998, Cooke, 2003). It is for this reason that this research chose the comparative

legal perspective to carry out the study.

In addition to the two approaches explained above, the case study research methodology of
qualitative nature was used to collect primary data from the lands and deeds registry to reflect

the land registration system in Zambia. The data collected from the lands and deeds registry
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utilized the empirical method of observing the facts within their natural surroundings without
any attempt to interpret those facts. Munalula in her book makes reference to empirical

approaches to legal research as follows:

Research is conducted in order to generate knowledge. It employs a scientific method
of authority which combines both the rationalistic and the empirical approaches. The
rationalistic method is based on human reason, thinking logically and thus discovering
laws using pure abstract intelligence. The empirical method on the other hand draws
on facts observed from nature without any attempt at interpretation of the relationship
between those facts (Munalula, 2004, p.233).

The research design and plan for this study identified the unit of study (where the
investigations to collect the data of the existing process of land registration) as the Lands and
Deeds registry based in Lusaka, Zambia. The collection of empirical data was based on a
single subject being the system of land registration. The research method employed to collect
the data was of qualitative nature. In-depth information about the process of land registration
collected through observation was recorded and presented in Chapter four of the research.

The reasons for selecting the case study method are explained below.

The definition of the case study research method states that it is an empirical inquiry that
investigates a contemporary phenomenon within its real-life context. The boundaries between
phenomenon and context are not clearly evident and in which multiple sources of evidence
are used (Yin, 1984). For the purposes of this research, securing land tenure rights of an
individual who purchases real property using the system of land registration in a particular
country is a real-life situation. The modernisation of the system is a reality that is being
achieved by the introduction of e-registration and this is a contemporary feature that the
research addresses. The Lands and Deeds registry was the chosen government body of the
study since it is the only unit empowered by legislation to register land so that individual
rights are secured. The system ensures that records are not defective and that the rights are
secured and any changes are carried out within a prescribed time frame to avoid land disputes
and encourage investment in real property in Zambia. The case study research technique

proved more suitable for the type of research undertaken due to various reasons.

Firstly, case study research is particularly well suited to investigating processes (Yin, 1994)
which in this research is the land registration process currently practised at the Lands and
Deeds registry. Secondly, case study research calls for selecting a few examples of the
phenomenon to be studied and then intensively investigated to reveal the characteristics of
those examples. The researcher selected two files (examples 1 and 2) with reference to the
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sale of residential houses (real property) from one individual person to another. The
procedure traced was from the point of lodgement of the documents at the Lands and Deeds
registry to the issuing of the new certificate of title in the name of the new person being the
purchaser. Through observation and recording the evidence collected revealed the detailed
procedure that was followed in practisce at the Lands and Deeds registry. It also provided an
insider view of the registration system. Thirdly, case study research is a direct method of
collecting data instead of data presented through the reports of the individuals involved
(Shrestha, 2003).

For this research, evidence was gathered directly in the form of observations of the
procedure, letters, internal memorandums, internal processing schedules, rules, regulations
and practices made available to the researcher directly from the Deeds registry or through
desk research. The data collected through observation and other methods was recorded and
reported as part of the deeds recordation system. The result was an in-depth legal as well as
procedural analysis of the land registration system operating in Zambia. The evidence
collected by observation was verified with the written schedules, rules and practice
regulations made available to the researcher in order to discover any discrepancies between
practice and the provided procedures. The documents collected by the researcher were
scanned and attached as part of the reporting process under chapter four. The data collected
was also used for comparative analysis of the two main registration systems, the titles

registration and the deeds registration as presented in chapter four.

The comparison of the two legislative frameworks was presented in chapter three. The reason
for comparing the legislative frameworks before outlining the procedure was to provide the
backbone of the two systems of land registration before reporting on the evidence of the
process of deeds registration system. The aim of the research was achieved by assessing the
most suitable land registration system leading to e-registration in Zambia, to secure tenure

rights of an individual in the concluding chapter.

The two main strengths of using the case study method in this research were its flexibility and
emphasis on content. With regards to flexibility, the research design allowed for emphasis on
exploration rather than prescription or predication and this meant that the researcher was able
to discover and address issues as they arose along the process being observed. The two
example files were traced through the procedure at the pace, time and in the manner without

any interference by the observer. By seeking to understand as much as possible about the land
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registration process, the single subject case study produced ‘deep data’ or ‘thick description’
which the observer was able to record and report in this research (Yin, 2008). Summarizing

the case study method, White in his book, citing Merriam and Yin states:

In a case study the researcher explores a single entity or phenomenon (“the case”)
bound by time and activity (a programme, event, process, institution, or social group)
and collects detailed information by using a variety of data collection procedures
during a sustained period of time (Merriam, 1998; Yin, 1989 as cited by Creswell,
1994, p.49).

The weakness of inherent subjectivity of using the case study method has been acknowledged
by the researcher in the recording and the reporting to some extent. However, this subjectivity
had been reduced to a minimum by the observer in selecting example files and simply
following their journey and recording the details without searching for any explanation or
clarification from individuals performing the different tasks at the Lands and Deeds registry.
With regards to the other weaknesses of using the case study method that the investigations
may lack precision and objectivity, they were was overcome by the observer recording
systematically what was discovered at each stage of the registration process, and objectivity

was achieved by tracing two different files instead of one.

However, to a limited extent, the investigations done by the researcher were not completely
precise and accurate because it was not possible for the observer to be present and observe
the procedure at every single stage due to issues of confidentiality and security. One such task
was the typing of the original certificate of title in the name of the purchaser where the
observer was denied access to the office for confidentiality and security reasons. The second
was the actual process of uplifting the documents or collection of the original certificate of
title which could only be carried out by the individual being the purchaser of the property or

her advocate who is authorised to perform the task on behalf of the client.

The other weakness associated with the case study method which the observer did not
encounter was due to the in-depth study of one subject matter. Case studies involve learning
more about the subjects than most of the other methods of doing research. The researcher did
not know and has never met the vendors or the purchasers of the properties whose files were
observed and the members of staff at the Lands and Deeds registry were not known to the
researcher. Therefore, the researcher did not learn anything about the subjects. In conclusion,
the researcher had overcome to a larger extent the weaknesses associated with the case study

method.

32



1.12  Conclusion (Chapter outline)

In summary, the research examines the topic of land registration systems as follows:

Chapter one answers the question; what is the link between Property Law and land
registration? In understanding the relationship, it is necessary to evaluate the models defining
property in land and ownership of land. The practice of transferring land rights is described as
the conveyancing procedure and for the purposes of this research, it is important to show how
land registration and conveyancing are two parts of a single legal process. The systems of
land registration are not the subject matter of substantive Property law issues but are used to
regulate land rights that arise under property law. Therefore these systems need to be
examined in their historical context to appreciate whether they are still suitable for modern
day registration schemes. The Torrens system of land registration and its principles remain
the cardinal structures through which land rights are registered. This chapter establishes the
need to re-look the Torrens system in light of modern developments by comparing it with
other systems.

Chapter two examines the conveyancing procedure by defining its components and tracing its
development in England. It lays down the discovery process of how land rights were
registered and continue to be registered. The overview of the entire conveyancing procedure
is explained but emphasis is laid on the registration process. The distinction between titles
registration and deeds registration is brought out clearly using the various approaches as
suggested by several authors of a positive system against a negative system, and a system of
recording title as opposed to deeds. Clarification is also given in relation to whether the
particular system promotes static or dynamic security of tenure. Distinction is drawn
between the two registries, and the structures responsible for performing the task of land

registration conclude the chapter.

Chapter three compares the two legislative structures supporting the different land
registration systems of titles registration and deeds registration, utilizing the ‘black letter law’
approach as opposed to the rest of the chapters that have considered ‘law in context’
approach. The research method used for this chapter is the legal comparative study. The
justification of the selection of legislation from England is given under chapter one with
further clarification under this chapter. The substantive basis of the comparison is how the

three original principles, borrowed from the Torrens systems, are reflected in the new English

33



legislation, and how they compare with the Zambian legislation and the deeds registration

system.

Chapter four describes the most important part of the land registration system, being the
procedure at the Lands and Deeds registry in Zambia. By mapping the journey of the two
Example files simply identified as 1 and 2, the process is evaluated. The primary data
collected using the observation method provided an objective, systematic recording and
reporting channel for the research. The selection of case study method as an empirical inquiry
of the modern land registration system in its real-life context in Zambia was achieved through
the writings in this chapter. The strengths and weaknesses of the case study method and how

they have been overcome were a subject of discussion in chapter one.

Chapter five focuses on the conclusion of this research by providing an overview and a
summary of the Torrens system as compared with the deeds registration systems and the
legislative structures that support these systems. Presentation of the comparative value of the
three principles of the Torrens system as they apply to the deeds registration in Zambia is
presented in this chapter. The development of an appropriate model is presented, followed by
some suggested important amendments to the current legislative framework in Zambia.
Recommendations are also proposed for institutional structures to support a suitable land
registration system for statutory tenure in Zambia. The focus of this research was the
development of a suitable model for Zambia to be used for statutory tenure only; the
possibility of the use of the model, to customary tenure can be investigated before proposing

it as a suitable model to be adopted by other developing countries in Africa.

34



CHAPTER TWO

2 THE TECHNICAL TERMINOLOGIES OF LAND TRANSFER AS THEY RELATE
TO LAND REGISTRATION SYSTEMS

2.0 Introduction
In chapter one, conveyancing has been defined in different ways by several authors but the
central issue that describes it is that it refers to the process of transferring rights and interests
in real property, including land from one person to another. A more elaborate discussion on
the system of conveyancing and a deeper understanding of how it has been defined and
developed is presented in this chapter to show the broader context it represents, and the role
of electronic conveyancing a key theme for the 21% century debate on the establishment of a
suitable land registration system. The definition of conveyancing has evolved according to a
particular historical era of development of the law of property in England, and it is used to
describe not only the process and the system but also the documents used in the transfer and

registration of real property or land.

The ownership of property on the other hand is referred to as title to land. When an individual
is an owner of a property, it would be considered that such a person (either natural or legal
i.e. a company) is entitled to the use of that particular parcel of land. The owner of land
receives a title deed issued by the government body, confirming ownership. In simple terms,
the transfer of the title to land or property in land by one or more persons to another is called
conveyancing. By the use of the term 'persons' in law, it is understood not only to mean
natural persons like human beings but corporations or artificial legal entities such as
companies as well. The instrument or the document which conveys the property is called a
conveyance. As far as the procedure is concerned, in the absence of express agreement to
the contrary, the expense of drafting the conveyance falls upon the purchaser who must
prepare and tender the conveyance through his legal representative. The expense of the
execution of the conveyance is, on the contrary, always borne by the vendor. The final stage
of registering the property in the name of the purchaser is placed upon the purchaser herself
or through her advocate. The focus of this research is the final stage of the conveyancing

process which is registration of land and not the whole process of conveyancing, but in order
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to understand the registration process, the entire conveyancing procedure has to be

considered to some extent and in more detail.

A comprehensive definition of conveyancing starts from a technical perspective involving the
process by which title to property is transferred from one owner to another. Over time, it has

been accepted that conveyancing is the system while conveyance is the description for the

document used to carry out the transaction. There are several overlapping substantive laws
that regulate the conveyances and the conveyancing procedure. The legislative framework
outlining the substantive laws governing conveyancing and land law are discussed in chapter
three of this research but the aim of this chapter is concentrated on understanding the
technicalities and the elements of the conveyancing procedure in general, in other words, the
practical aspect of the system only. The purpose of discussing the whole process of
conveyancing is to show how the land registration system fits into the bigger picture of the

transfer of property or land.

Several definitions of conveyancing have been developed by different authors depending on
the types of land registration system practised in the particular country. The starting point of
this discussion is the definition given by a Zambian author and the reason for selecting this
definition and placing it right at the beginning is because the research is primarily considering
the development of a suitable land registration system for Zambia. Conveyancing is mainly
concerned with how rights and interests in land may be created and transferred. It is defined
by Mudenda as a science and art of validly creating, transferring, and extinguishing rights in
property, particularly in or over land by written deeds of various kinds (Mudenda, 2007).
This view of considering conveyancing as a science and art has also been supported by Butt,
who agrees with Mudenda’s definition of conveyancing but goes further by distinguishing it
from a conveyance by explaining that:

Conveyancing is the art or science of preparing documents and investigating title in
connection with the creation and assurance of interests in land. Despite its connection
with the word ‘conveyance ’the term in practice is not limited to use in connection
with old system title but is used without discrimination in the context of all types of
title (Butt, 1988, p.7).
Other authors such as Walker have considered expanding the borders of conveyancing to
include the process that is based on the knowledge of what rights can exist in or over
particular kinds of property and it extends to the investigation of title and preparation of

agreements and other instruments which operate as conveyances (Walker, 1980).
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Conveyancing has also been described as an art or business that involves drafting and

preparing legal instruments that transfer ownership in Land or real property.

To understand Conveyancing from its broader perspective, it is necessary to conceptualise the
process with the substantive land law that supports it. In addition it is fit to show how the
definition of conveyancing has evolved, using the three foundations of land law upon which
it rests. The three foundations of legal relationships includes the law of obligations or
contractual law, equity and trust laws. These three different branches of substantive law have
a bearing on the conveyancing procedures. Individual rights between the vendor and the
purchaser are governed under the three different laws at the same time the relationship relates
to land which is subject to state regulations. As far as development of conveyancing is
concerned, the title ‘conveyancing’ is fast moving to the direction of ‘property law and
practice’ and therefore a combination of substantive law and procedure. This shows that
substantive property law provisions are linked to the practice of conveyancing in the twenty-
first century. This approach of linking law with practice has been necessitated due to firstly,
the changes within the areas of land law and case law, interpreting the provisions of the
substantive law. Secondly, the introduction of technology which has revolutionised the
provision of better and faster administrative efficiency in dealing with land transfers. Lastly,
policies and law reform initiatives have been undertaken to handle the national wealth of the
country in the form of land and property rights, including the governing of the market forces

determining property prices of the land transactions.

This research will not adopt a single, static definition of conveyancing but a moving
definition or a contemporary one that will be broad enough to include e-conveyancing and
more particularly, e-registration, the central theme of this research. E- conveyancing is
beyond the scope of this research. The definition of conveyancing elaborated above needs be
read together with the details outlined in chapter one, more particularly 1.3 for determination
of the definition of conveyancing or law of property and practice which this research seeks to

adopt.

Conveyancing is also directly linked to the concept of ownership of land rights because it is
the tool used to transfer these rights from one person to another. A substantive explanation is
therefore necessary in explaining how the link between the two concepts affects land

registration, and this is covered under 2.1.3 below.
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Understanding ownership of land requires an explanation of the two pillars that form its
foundation, namely: possession and control. Physical control or possession of land and its
control was and continues to be an important condition in the acquisition of ownership of
land in England or any other country. Under Roman law, authors have described the law of
possession in relation to physical control in three different situations. Firstly, a person could
have physical control without possession and its advantages. Secondly, a person could have
possession and its advantages without physical control, or thirdly, he could have both. (Dias,
1985). In the first situation, the person has physical control but no possession of the land. In
the second, he would have possession but without physical control, and in the third, he would
have both physical control and possession. Under Modern Land law, possession became
separate from physical control and this did in some way obscure the understanding of the
possession of land. The concept of possession had a cardinal thread under Roman law of
property, and this was the protection of dominium or ownership at civil law. Therefore, in this
way, possession was for that era connected to ownership. Under English law, the term
possession is not confined to physical control. L) Roskill opined that, “Having something in
one’s possession does not mean of necessity that one must actually have it on one’s person”

(R v Purdy 1975, p. 298).

In legal debates, a further distinction is drawn between possession in fact and possession in
law. The two are difficult to distinguish but possession in law is based on possession in fact.
Therefore, possession involves two concepts. The first is described as corpus possessionis,
meaning the control over the thing itself which may be exercised by a person, and secondly,
the animus possidendi, which is the intent to exercise exclusive possession of the thing itself
and thus prevent others from using it (Padfield, 1970). Judicial interpretation of the word
possession shows that its meaning is vague and dependent on the subject matter it is being
applied to. Possession cannot be defined as a set of rules and the meaning will vary according

to subject matter it is being applied to. CJ Erles notes, ‘possession’

is one of the most vague of all vague terms, and shifts its meaning according to the
subject-matter to which it is applied-varying very much in its sense, as it is introduced
either in to civil or into criminal proceedings. (R v Smith, 1855, p.556).
The distinction of the meaning of possession and control is also based on which branch of
law the word possession is being used in. Like ownership, possession also acquires a meaning
dependent on the circumstances in which it is used. For the purposes of this research,

property law disputes regarding possession as well as ownership are considered under civil

38



proceedings and not criminal proceedings, and therefore the meaning of the two words are
restricted in two ways. Firstly, the subject matter which is ownership of land or the property
in land and the control or possession of that land. Secondly, the branch of law being civil and
not criminal law. The restriction is best illustrated with an example. If Alan rents his house to
Bwalya for three months, Bwalya is in temporary physical possession of the house but does
not have control as an owner. On the other hand, if Alan allows the constructor (Zulu)
possession while the house is under repairs, Zulu also has possession but no control as an
owner, and both the relationships arise under civil law and not criminal law. Both have
temporary possession of the house but are examples that fit into the two different concepts of
possession explained above under English law. Land cannot be physically transferred from
one person to another and it cannot be handled and moved like other goods and therefore
becomes difficult to conceptualise it in terms of ownership and possession. The meaning of
possession in this research will be in the light of the above explanation and therefore

restricted to possession of land or property in land under civil law.

Conveyancing as a system of transferring ownership of land or property from one person to
another depends on the use of documents which are called deeds. As a conveyancing
document, a deed is defined as a written instrument, signed, sealed and delivered, to prove
and testify the agreement of the parties whose deed it is to the things contained in the deed
(Roger, 1983). The three elements of a valid written deed are that it must be signed, sealed
and delivered. Where one of the elements is missing, the party may claim that the deed does
not belong to them. “....if I make and seal a deed, and the party takes it without my delivery, I
may plead it is not my deed” (Finch, 1759, p.108). The doctrine of Non est factum (it is not
my deed) was developed by the courts in England to protect the person who has mistakenly
signed a legal document called a deed. The doctrine was introduced in the late sixteenth
century but the question that remains unanswered is how this doctrine can be applied in the
twenty first century or in the electronic era. The suggested answer to that question is that it
may apply to four different situations. However, as Taylor suggests, these are mere
speculations and cannot be confirmed until case law becomes available in the future and e-
conveyancing systems start accepting electronically signed documents. The four different
situations include fraudulent misrepresentation of the terms contained in the deed, where the
user (the person whose deed it is) suffers from some disability and fails to access the terms
and conditions stated in the deed, where the user does not understand the implications of
signing a deed online, and finally where the deed is not in the language that the user
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understands, since e-conveyancing can be conducted internationally (Taylor, 2012). This
research will concentrate only on e-registration and not e-conveyancing and therefore the

doctrine will be of general applicability only under the topic of conveyancing.

There is a dual use of the term deed in conveyancing. In the original and technical sense, a
deed is a written instrument under the seal of the party executing it. Since there is a wide use
of such instruments in the conveyance of land or property, it has also come to mean any
formal conveyance for the transfer of land or of an interest therein (Brown, 1955). The word
‘deed’ has a more technical legal meaning than stating that it is a written instrument under
seal and more specially, a conveyance. While Blackstone defines it as a ‘writing sealed and
delivered by the parties’, Anderson and his Law Dictionary adopts the same concept and
adds: “This comprehensive meaning includes any writing under seal, as a bond, lease,
mortgage, agreement to convey realty....” quoted in (Noblejas, 2007, p.49). For the purposes
of this research, the dual meaning of a deed is adopted.

Under the registration of deeds, the system of land registration adopted by Zambia and other
countries around the world regarding the transfer of property from the one owner to another,
the deed represents the documents that are involved in those transactions. These written
instruments are drafted in legal language and must be accurate and precise in transferring the
interest or the property intended so that the record at the deeds registry reflects the correct
position. “The maintenance of a public register in which documents affecting interests in land
are copied or abstracted is generally known as ‘registration of deeds’ ” (Simpson, 1976,
p.14). The registration of deeds as a system of land registration compared with the

registration of title to land is discussed towards the end of this chapter.

Conveyancing as an ancient deeds-based system has now evolved into e-conveyancing, the
sole reason for the enactment of the new LRA, 2002 in England. A computerised land
registration system facilitating lodgement of electronic format of documents of conveyance
and creating electronic records of land registration is called an e-conveyancing system. It
means that the entire conveyancing process, from the initial stage of taking instructions to the
registration of the title in the name of the buyer should take place as a single, secure, unified
and paperless system. E-conveyancing is a recent phenomenon and a concept of the future,
and it fits into e-registration. It is beyond the scope of this research to address issues of e-

conveyancing which still remains a system for the future, even in the developed world.
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Commenting on the future of e-conveyancing in England as a dream or something achievable

in real terms, the Law Commission report stated that;

The decision of the Land Registry Board, in effect to stick with doing what we do
best, means that, even if we get to a stage where all the documentation for a
conveyancing transaction is electronic, a complete e-conveyancing system may be a
dream for a very long time (Electronic Conveyancing- Dreams and Realities, 2001,
Law Com, p.271)

Commenting on e-registration and not e-conveyancing, the land registry in England released
a statement in the press stating thus:

This decision is both in keeping with our policy of concentrating our resource on
enhancing and expanding e-registration services and in line with the research findings.
It enables us to carry on doing what we do best, while supporting the commercial
market to develop entrepreneurial or innovative new services which will meet the
needs of conveyancers in the future.

The Land Registry will continue to develop electronic services through the launch of
e-discharges, e-charges and cross-government collaboration with the Legal Services
(quoted in Law Com report).

The lesson for Zambia that arises from experiences in England shows that e-conveyancing is
a complex reform and should be broken down in stages that would include e-registration,
followed by e-discharge of mortgages, and finally to the bold step of e-conveyancing. The
research will adopt the above strategy and begin by addressing in chapter four the details of
e-registration since it is this stage that the plans by the Lands and Deeds registry, in its
restructuring programme in Zambia, has emphasised. E-conveyancing, including the
lodgement of e-documents, is beyond the scope of this research and a concept for

consideration in the future.

When identifying the registration process in the light of the entire conveyancing process, it
would appear that registration is an essential element in the creation of land interests and in
the transfer of these interests. Simpson states, “Registration of title is essentially a
conveyancing device, since its primary purpose is to make the creation and transfer of
interests in land simpler and more certain” (Simpson, 1976, p.53). Therefore it is an accepted
view that registration of title to property is part of the conveyancing process. The procedure
of conveyancing differs from country to country but the documents that are drawn up are
similar. This chapter will trace the origins of conveyancing in England as well as Zambia.
The need to trace the origins of conveyancing from the English perspective is supported for

historical reasons due to the fact that Zambia was a British colony and most of its laws and
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procedures have been adopted from the ones enacted and practised in the United Kingdom.
Due importance in this research will be given to the registration part of the conveyancing
system, and not the entire procedure as earlier alluded to. This chapter will also define the
terms and Latin maxims used in conveyancing, and land registration currently applicable in
Zambia to illustrate the depth of the technicalities of the more complex terms used in
conveyancing. The chapter will also go further to draw out a distinction between the two
different systems of land registration, being the deeds registration used in, and title by
registration based on the Torrens system used in England and other countries around the
world, in order to lay down the foundation of testing the theories and concepts within the two

different systems.

2.1  The origins of conveyancing in England

Conveyancing deals with the rules that govern how interests in land can be passed from one
person to another. The transfer of land has its roots in the memory register since the transfer
was verbal in nature before the use and development of written instruments. “There is
evidence of an original record in 1038 of a suit in which a verbal conveyance was declared in
the gemot” (Holdsworth, 1903, pp.76-77). The word gemot was of special significance in the
historical context since it was used to describe a local judicial assembly or a public meeting
where land transactions had taken place (Garner, 2007, p.1310). The word was used mostly in
the twelfth century, and it described a verbal land record made at a public meeting. Verbal
land records were phased out and replaced with written records but the meeting point
between the verbal and written system in use today is the register of deeds which is held as a
public record, even though the rights created by it are private in nature. The relevance of the
gemot remains in the historical context of describing conveyancing. Therefore, verbal
conveyance originated before 1066, when the Norman conquest introduced the Doomsdays
recording of land in England.

It is understood that the initial methods of conveyancing were symbolic and in oral format
more than written documents. The transfers of land were by means of rods, turves or knives
which were exchanged between the buyer and the seller as a symbolic gesture. “The transfer

of a rod is an ancient symbolic method of transfer.”(Holdsworth, 1903, p.77)

Modern land law now requires that the transfer should be done in writing by means of a
formal document called a ‘deed’. “The modern system of conveyancing is rooted in English

legal systems dated back to 1290, now referred to as ‘Old System Title’”.
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(http://miidas.co.uk) The use of writing to record legal transaction is almost as old as the

beginning of writing itself (Donahue, 1993). Writing was not common in ancient times until
the introduction of the Christian missionaries in Ireland in the 5" century (Donahue, 1993).
Oral knowledge was learnt off by heart and ownership of land was orally recorded along with
its audit trail of previous owners and transactions signifying the memory register. The
memorializing event was the transaction itself. The history of evolution of conveyance of
ownership from one person to another was marked by a public ceremony that signified the
transaction and the ceremony was performed before important witnesses. This meant that
there was no written record of the transaction and it only existed in the memory of the
witnesses, thus creating the memory register. Land registration dates back to the memory
register and therefore it is not a modern concept and has a rich historical background which
Cooke describes as:

Without going into detail about remote history, we observe that land registration is a
feature of a state with a centralised bureaucracy; and one where a settled civilisation is
content to have ownership recorded and regulated by officialdom rather than by force.
In its modern forms, it is a feature of a society where individuals own and trade land
as a capital asset and so need their ownership to be easily proved and efficiently
transferable. Land registration is a means of achieving that end, although it is not the
only way of doing so (Cooke, 2003, p. 3).

The recording of land ownership as well as transferring of land rights as a process became
known as conveyancing, and land registration systems set up by the government of the day
was the accepted mode through which transfers of land ownership and rights were conducted.
Apart from the role of the state in setting up the structures and the legislation to support it, the
church had played its role in the land registration and transfer of ownership in England.

2.1.1 The Church and its role in land transactions in England
In England, as was the case in the rest of Europe, the church played a major role in the
transfer of land by introducing the custom of conveying land through the use of written
documents (Holdsworth, 1903, p.24). “The ‘Boc,” or written charter by which land or
privileges are conveyed, is ecclesiastical in its origin” (Holdsworth, 1966, p.24). The word
charter is derived from Latin charta, which means a piece of reed-paper (papyrus) (Donahue,
1988). Early charters used in transferring land were single-sheet specific legal documents
frequently involving the conveyance of land between individuals (Donahue, 1988).
Therefore, the written charter on reed-paper signified conveyance of land from one person to

another in written format.
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In order to understand the terms used in the conveyancing documents signifying the land
transactions, it was important in those days to know the methods of cultivation and land
measurements that existed at that time. “All land of the township was divided up into two or
three open and unenclosed fields (campi) which were cultivated in a certain rotation. Each of
these fields were divided into a number of strips (seliones) (Holdsworth, 1903, p.56). The
size of each strip would be about an acre in terms of today’s measurements. At that time, the
length of strip was measured in terms of the drive of the plough before it is turned. The
measurement was a practical adoption of the fact that the land was mostly used for the
purposes of agriculture. The size of the holdings also showed the attachment of certain
common rights. It was not easy in the historical context to conclude that the size,
measurements and the mode of cultivation clarified the land holdings in the conveyancing
documents. This is because during that era, writers were preoccupied with explaining legal

theory rather than the mode of cultivating land in their documents of transfer of land.

The method of land measurement used to describe the piece of land in the documents and the
records created from those documents was called a ‘hide’ and was achieved by adopting a
practical approach. For measuring the smaller pieces of land, the comparisons used were the
size of the hand or the foot of a person (Holdsworth, 1903, p.64). For the larger tracts of land
on the other hand the comparison was drawn on the approximate amount of land that would
support a man and his family (Domesday Book and Beyond). “This seems to be the meaning
of the word ‘hide’ in the oldest document” (Holdsworth, 1903, p. 64). The ‘hide’ was not
only used as a means of measurement of the size of land but it later became the basis of the

imposition of public burdens such as tax on the landowners.

The church, in most of the land transactions played the role of being the original source of
grant directly from the King to it. The Book was of ecclesiastical origin since the earliest
grants by the King to the Church were by the book in written form. Bede, in a famous letter
to Egbert, Bishop of York, confirms that these grants by the King were made to save the
King’s souls. What the King granted was not only the land but also the various royal rights by
the Book (Domesday Book and Beyond, 1897, p.19-21). The land charters mentioned earlier
included the transfer of privileges attached to the land as well and these included the ones
given to the iron mines, saltworks, and pasturages, and in one case, it included vestment.
(Holdsworth, 1966). It would seem that land grants were made by the King to the church as
an initial transaction before grants to individuals, so that upon death their souls could be
saved hence the reason that the book became of ecclesiastical nature.
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2.1.2 Evolution of Land Law of the Anglo-Saxon era and its relation to land
registration

In order to understand the terms used in the documents that contained the records of land, it is
important to show how land law of the Anglo-Saxons era classified the different kinds of land
ownerships, since the records relating to land depended on how the land was owned. During
that era, there were three kinds of land ownership dependent on how land was held by an
individual person. “It is generally said that there are three kinds of land ownership known to
Anglo-Saxon law. A man may own Folkland, Bookland or Laenland” (Holdsworth, 1966,
p.67).

Vinogradoff, the historian, writing for that era defined the term Folkland and proved in 1893
that it meant land held by private persons according to the folk or customary law of the
community. His definition had gone against the original theory of the meaning of folkland
described by Allen in his treatise on the Prerogative as ager publicus, meaning land of the
people or public land. This classification of land ownership is still applicable today. ‘Ager’ is
a Latin word meaning a piece of land enclosed by definite boundary while ‘ager publicus’
means land of the people or public land (Garner, 2007). This original definition of folkland as
public land has played an important role in the classification of land ownership in the
evolution of property law in general. This classification of land into public as well as private

land is still common in England as well as Zambia.

Folkland was accepted during the Anglo-Saxon era to mean private land held by individuals
with rights in land bonded and defined by the customs of the community. Vinogradoff
overcame the difficulty of the distinguishing between private and public land for that era by

describing land held under folkland as meaning:

The folkland is what our scholars have called ethel and alod and family land and yrfe-
land; it is land held under the old restrictive common law, the law which keeps land in
families, as contrasted with land which is held under a book, under a privilegium,
modelled on Roman precedents, expressed in Latin words armed with ecclesiastical
sanctions, and making for free alienation and individualism (Holdsworth, 1966, p.11).

The above statement showed that the original theory of describing folkland as public land
was incorrect and, it was later settled that for that era, folkland remained ownership of private
land according to the customs of the community and would not be used in the classification

of public land.
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Bookland was the opposite of folkland since the right to land arose by virtue of the book.
“The book was the law to which the land is subject” (Holdsworth, 1966, p.68). As stated
above, the book was of ecclesiastical origin and the earliest grants were by the King to the
church. Bookland did not lose all trace of ecclesiastical origin as witnesses by the Domesday
Book (Domesday Book and Beyond, 1897). Bookland still has a connection to church but it
was not brought in the later development of the tenure system. The development of the tenure
system was independent of land ownership as classified under the Anglo-Saxon era of
property law.

The third classification of land was the laen or loan of the land which was a temporary loan
or gift of land for one or more lives. It has been suggested that the English church could have
adopted the rule of Justinian Law with regards to Laen and generally prohibited the leasing of
church land for a period exceeding three lives (Domesday Book and Beyond, 1897). The
person receiving the land could be bonded to perform services or pay rent in return for the
loan. Some of these loans were made to cultivators of the soil but records of such loans do
not exist, since there was no requirement to put them in writing during the Anglo-Saxon era.
However, where specimens are available, they reveal that these loans were given to great men
or men of superior class (Domesday Book and Beyond, 1897). The relationship between
bookland and laenland was that they were both in the wider sense belonging to the general
category of bookland (Domesday Book and Beyond, 1897). “The laen is in fact the more
modern instrument used by the greater landowners in imitation of the royal book; and the
book itself is being used for a greater variety of purposes than in earlier law” (Holdsworth,
1966, p.71). The laen is the product of the modern day mortgage and is no longer a form of

ownership of land.

Ownership of land was redeveloped later in England with the advent of the doctrines of
estates, tenures and possession of land which are discussed more fully later in this chapter.
For the purposes of this research, concentration is on the development of land ownership and

possession as it relates to land registration only, and this is discussed in the next part.

2.1.3 The link between possession, ownership and conveyancing under English Law
Historically, ownership was described in terms of proprietary rights in land and not linked to
the process of conferring those rights. The term ‘Allodial’ was used to describe land held in

absolute ownership.
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The term ‘allodial’ originally had no necessary reference to the mode in which the
ownership of land had been conferred; it simply meant land held in absolute
ownership, not in dependence upon any other body or person in whom the proprietary
rights were supposed to reside, or to whom the possessor of land was bound to render
service. It would thus properly apply to the land which in the original settlement has
been allotted to individuals, while bookland was primarily applicable to land the title
to which rested on a formal grant. Before long, however, the words appear to have
been used synonymously to express land held in absolute ownership the subject of
free disposition inter vivos or by will (Digby, 1897 p.11-12).

Ownership in terms of real property plays a pivotal role in describing not only the owner but
also the interest held by an individual in a piece of land. Ownership has been discussed
briefly in chapter one but a more elaborate explanation on ownership as it relates to

conveyancing is given below.

Ownership in general is described as the entirety of powers of use and disposal allowed by
law. The owner of a thing has an aggregate of rights, namely (i) the right of enjoyment, (ii)
the right of destruction, and (iii) the right of disposition, subject to the rights of others.
Ownership includes the entire bundle of rights allowing one to use, manage and enjoy
property, including the right to convey it to others (Garner, 2007, p.1138). The meaning of
ownership has also been clarified by the courts in decided cases, and to some extent, it

outlines limitations on the powers of the owner through statutory intervention.

Ownership does not always mean absolute dominion. The more an owner, for his
advantage, opens up his property for use by the public in general, the more do his
rights become circumscribed by the statutory and constitutional powers of those who
use it (Black, J. in March v Alabama, 326 U.S. p.501 at 506).
When defining ownership, it is important to understand how ownership is acquired. There are
generally four means of acquiring ownership in law, either originally, or by creating
something, or through occupying something or by virtue of accession. Ownership can also be
acquired derivatively by way of sale, gift or compulsory acquisition by law. Property or land

can be also acquired by succession on the death of a previous owner (Padfield, 1970, p.269).

Ownership of land is slightly different from ownership of goods but for the purposes of this
research, the technical and legal definition of ownership in general as explained above will be

adopted wherever the word has been used in connection with land or property.

Further explanation on ownership as defined under the law of property makes it possible for

a number of persons to have several types of interests and rights over the same piece of land.
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Thompson describes how the division of rights and interests in one piece of land can affect

the prospective buyer of that land.

Ownership rights can, as has been seen, be fragmented and divided among different
people. Again, a particular piece of land may be subject to a covenant restricting
building upon it. From the point of view of a person buying that land, these are
matters of major concern. A property developer will obviously not wish to buy a piece
of land which is subject to an obligation prohibiting building upon it (Thompson,
2003, p.2).

People who buy land need to know before purchasing the land what rights they are acquiring
and what rights other people will be able to exercise over the same piece of land. For such
rights to be recognised by law, they should be certain in nature and easily identifiable
(Thompson, 2003). The law further insists that certain formalities should be observed before
such rights are created. These formalities used to transfer land or create an interest in land are
the formal documents or deeds used under the conveyancing systems. Cooke refers to these
formal documents under the conveyancing systems as deeds. “Conveyancing, in this context,
is the ancient deed-based system, whereby title is proved by the production of a heap of
deeds” (Cooke, 2003, p.23). A deed has been defined by several academic writers and
includes the dual use of the term under conveyancing, but its technical meaning is stated in
the legal dictionary as discussed under chapter one and expanded under this chapter. Apart
from the use of deeds as formal documents of conveying title to land, there is also a system of
registration based on the documents that are registered, namely, the registration of deeds. A

more comprehensive discussion on registration of deeds as a system follows under 2.3 below.

Ownership of land or the idea of property in land has also been a subject of academic debate
among many scholars, especially under the jurisprudence of property. Even though the aim of
this chapter is not to discuss the jurisprudential theories of property in land, it is necessary to
define ownership for the purposes of understanding conveyancing in general and land
registration in particular. The explanation is therefore restricted to the understanding of the

term ownership in relation to conveyancing.

The lack of understanding and the misuse of the term property in land have been identified by
authors such as Bright and Dewar, and Bentham (Bright & Dewar, 1998, & Bentham, 1948).
Gray and Gray have also expressed the lack of understanding of the concept of property as

follows:
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Few concepts are quite so fragile, so elusive and so often misused as the idea of
property. Most everyday references to property are unreflective, naive and relatively
meaningless. Frequently the lay person (and even the lawyer) falls into the trap of
supposing the term ‘property’ to connote the thing which is the object of ‘ownership’.
But the beginning of truth about property is the realisation that property is not a thing
but rather a relationship which one has with a thing. It is infinitely more accurate,
therefore, to say that one has property in a thing than to declare that the thing is one’s
property (Gray & Gray in Bright & Dewar, 1998, p.15).

From the above explanation, it can be deduced that the concept of property has been misused
by linking it with ownership of an object but in its deeper sense, resting on the relationship of
control regarding the property than the ownership of the thing itself. This relationship of
control is essentially possession and not ownership per se. Possession has a more precise
judicial definition given by Toohey J. in the renowned Australian land law case of Mabo v.
Queensland as; ““Possession’ has been described as a conclusion of law defining the nature
and status of a particular relationship of control by a person over land (Mabo v. Queensland,
1992, 175 CLR, 1)”. This definition has been accepted under common law in England, and
throughout the history of English land law, the operative concept as far as ownership of

property is concerned, has been possession rather than ownership.

Linked with the different forms of land ownership is the conveyance of land. Out of the
forms of conveyance of land, other than bookland historically, there is very little record
regarding the other forms (Holdsworth, 1966). In the early days, the symbolic methods of
transfer were the evidence of the transfer and verbal conveyance was sufficient to show
transfer of land from one person to another. Written documents conveying land were not the
rule but the exception in those times. “In the case of bookland it is possible that the signing
and delivery or the transfer of the book was all that was needed to complete the conveyance”
(Holdsworth, 1966 p.76). What this meant was that bookland was the only form of holding
land that required the use of written records when transferring right from one person to
another. However, it was the Romans who at a later stage had made prodigious advances in

recording legal transactions involving land (Donahue, 1988).

Turning to the Norman English tradition grants, by the King were the only ones in writing
and copies of the grants were filed in courts. By the middl ages, villein tenure was recognised
as a property interest held by the custom of the manor: “it came to be said that a man held
‘by copy of the [manor] court roll —hence, he was a copyholder with tenure on record”
(Hogue, 1966, p.110). On the other hand, transfer from one owner to another owner was not

in writing but through a formal process of handing over possession. The process was called
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feoffment (a gift and grant of land by which the recipient acquires a freehold) with Livery of

Seisin (the vesting of an estate in freehold). Seisin came to mean,

.... the possession of land enjoyed by a person who is ‘seated’ on the land, who is in a
position to take what the land produces. Seisin of a freehold is occupation by one
other than a tenant in villeinage, a tenant-at-will, a tenant for a term of year, or a
guardian (Hogue, 1966, p.245).
Under the feudal system in England, a person possessed land. That possession which a
freeholder of land had or enjoyed was of a special kind known as seisin. Seisin was,
therefore, the interest of a freeholder in his land. His right of seisin was protected in the
courts of common law. Seisin is possession as Pollock and Maitland describe, “...the man
who is seised is the man who is sitting on land; when he was put in seisin he was set there
and made to sit there” (Pollock and Maitland, 1923, p.30). Originally, seisin simply meant
possession but gradually seisin and possession became two distinct concepts. Seisin came to
mean in relation to land, possession under claim of a freehold estate. Although the word
‘seisin’ appears in modern statutes frequently, it is usually treated as synonymous with
ownership (Moynihan, 1988, pp.98-99). The definition of seisin is important in historical
context of land law in England, and it is of little significance in Zambia today because
freehold tenure has been abolished since 1975 (Land (Conversion of Titles Act, repealed).
For the purposes of this research, seisin is a form of ownership of land in the historical

context.

To a certain extent, it is true that the terms explained above which developed under English
common law are of little or no significance in describing ownership of land in modern times.
However, the term ownership has developed in a historical context and still continues to be
influenced by the complex terms surrounding it. For the purposes of conveyancing, it was the
giving of possession of land to the purchaser through a public act, and this act being
conducted in the presence of men of standing in the society that was of great significance.
There was clear similarity with what prevailed under the English common law as regards the
giving of possession of land with the procedure in Ireland in the historical era. The ceremony
or the public act could take many forms, but the usual one was the cutting of a sod (piece of
earth) which was then handed over to the purchaser as a symbolic gesture indicating the grant
of land (Holdsworth, 1966). The ceremony was followed by a suitable verbal declaration
made in the presence of the witnesses. It was this that brought about the conflict between

publicity and privacy under land law. Ownership required publicity but individual owners of
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land had a desire to keep their property affairs private and this conflict between these two
goals has remained with conveyancing and land law even today. Ownership is linked to
conveyancing because it is the transfer of ownership in land which is achieved by using the

process of conveyancing.

2.2  Definitions of key terms and Latin words used in land law and conveyancing
To understand the history of land ownership and conveyancing in England and in Zambia, the
research will discuss and adopt definitions of certain important terms and Latin maxims that
characterise property law and conveyancing. These terms and their definitions have a direct
bearing on the land registration system operating in a particular country. Some of the major
terms have been incorporated in the substantial part of the discussions while the others have
been isolated. The reasons for isolating the few is due to their prominence in property law
and land registration systems in the world. The importance of some of the definitions is
historical, while others continue to be useful even today. Few isolated definitions that have a
bearing on the research are based in property law and others are more prominent in the
practice of conveyancing. The following terms have been identified as having a more
prominent role in understanding conveyancing in general, and land registration in particular.
The list is neither comprehensive nor exhaustive but it is presented as propriety of importance

as regards the understanding of the registration systems and property law.

2.2.1 Estate
In order to understand the nature of legal rights that a person has in respect of the land that he
holds, it is important to define not only ownership of land but estate in land. The holder of
land is entitled to a number of legal rights in respect of his landholding and the total sum of
his rights in the estate. In order to clearly outline the rights, it is necessary to decide the estate
the person owns and to know what rights and duties the law attaches to that type of estate.
Estates are part of the substantive law of real property, but they are linked to land registration

due to the fact that estates are reflected on the registers.

An estate is defined as, “an interest in land. An absolute estate is one granted without
condition or termination” (Roger, 1983, p.136). Therefore, an absolute estate is a full and
complete estate that cannot be defeated by a third party. Cheshire, on the other hand, gives a

more comprehensive definition of an estate from the historical perspective as.
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The word ‘estate’ was probably adopted because in early days it was possible to
ascertain a man’s status or position in life by discovering the particular kind of tenure
by which he held his lands. The quality of his tenure gave a clue to his status. The
baron for example ought in theory to be the holder of a barony; he has the status of a
baron because he has the estate of a baron...[O]ne of the distinguishing marks of [the]
freehold estates was the uncertainty of their duration. They were invariably held either
for life or for some other space of time dependent upon an event which might not
happen within a lifetime, and thus a freehold estate came to be regarded as one which
involved the performance of free services only but as one which endured for an

uncertain time. In this way, the word ‘estate’ came to denote the quantity of a man’s
interest in land (Cheshire, 1933, p.26).

It is important to define estate as it relates to ownership in this research because land
registration deals with both estate as well as ownership, as a record of the transaction relating
to that piece of land on the public register. Estates in land go hand in hand with tenures and

these are defined under 2.2.3 below.

2.2.2 Land and Property

Land and property are the two most important terms used in this research and therefore
defined together to show the relationship between them. In this research, the definition of
land will be considered from two different perspectives being common law and statute law.
In addition, since land and chattels are treated differently by law, it is important to define
both. Chattels may also be affixed to the land and become part of the land. To show how a
chattel can become part of the land, an example can be used to illustrate the point. A house
or the property that is built on a parcel of land and affixed to the land itself is a chattel but
when the parcel of land is sold, the conveyance includes the land and the building attached to
it but not the chattels that are placed on that parcel of land. However, the conveyance does
include those things which were once chattels but have been affixed to the land and therefore
part of the land itself, the house or the building is an example of such a chattel (Maudsley &
Burn, 1980, p.82).

The conveyance of a residential house or any other building structure normally built on a
parcel of land is subject to the land registration process, and therefore it is important for this
research to define land. “Land comprehendeth any ground, soil, or earth whatsoever” (Roger,
1983, p.195). The wider meaning of land would include castles, houses, other buildings and
water and minerals found on the land or under it. It further, includes the air, sky, climate,

vegetation, flora and fauna.
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Land is an important natural resource for a country, and in most jurisdictions, a legislative
provision will expressly provide for the definition of land. In England, land is elaborately
defined by section 205 (1) (ix) of the Law of Property Act as

“Land” includes land of any tenure, and mines and minerals, whether or not held apart
from the surface, buildings or parts of buildings (whether the division is horizontal,
vertical or made in any other way) and other corporeal hereditaments; also a manor,
an advowson, and a rent and other incorporeal hereditaments, and an easement, right,
privilege, or benefit in, over, or derived from land; and “mines and minerals” include
any strata or seam of minerals or substances in or under any land, and powers of
working and getting the same ; and “manor” includes a lordship, and reputed manor
or lordship; and “hereditament” means any real property which on an intestacy
occurring before the commencement of this Act might have devolved upon an heir
(section 205 (1)(ix), Law of Property Act, 1925).
Therefore, 'Land’ in England includes land of any tenure, and mines and minerals, whether or
not held apart from the surface, buildings or parts of buildings. Land also includes land
covered with water. (section 132(1), Land Registration Act, 2002).When a person in England
‘owns' a piece of land, what they in fact own is an estate in the land which is defined by the

length of time of their ownership and the physical boundaries.

In comparison, the definition of land under Zambian legislation excludes the mining rights
for the minerals found under the ground but includes bare land or the buildings and structures
found on it. “land means any interest in land whether the land is virgin, bare or has
improvements, but does not include any mining right as defined in the Mines and Minerals
Act in respect of any land; ” (Section 2, Lands Act, 1995).

Land would therefore include the surface of the earth as well as the interest held in the land
by any individual person. Land has been defined differently in another statute in Zambia to
include smaller units of land under the Lands and Deeds Registry Act as ".... land within
Zambia, and includes units and remainders under common leasehold schemes, tenements and
hereditaments, but does not include any mining right as defined in the Mines and Minerals

Act in or under or in respect of any land;” (Section 2, Lands and Deeds Registry Act, 1994).

The definition of land in Zambia is also found in the Draft Land policy (Ministry of Lands,
2006) which states that land includes the surface of the earth, the earth below the surface, the
substances other than minerals or petroleum found below the earth. It also includes things

naturally growing on the land, buildings and other structures fixed to the land in some
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permanent manner. At the time of writing this research, the draft land policy of 2006 still

remains a draft after being in existence for eight years.

Comparing the definition of land in the two jurisdictions which have been selected for
comparative purposes, and presented in chapter three of this research, England and Zambia,
the major difference is in reference to the ownership of the minerals and the water rights.
Acknowledging the difference in the legal position of ownership which is absolute or
freehold in England and Leasehold in Zambia, mineral rights and water rights in the Zambian
situation are held by the President and not the leasehold owner of the land. In England,
mineral as well as water rights belong to the freehold owner of land. With regards TO
buildings and property on the parcel of land, both countries have similar statutory provisions.

Property on the other hand is defined as ‘that which is capable of ownership’ (Roger, 1983,
p.267). This meaning of the word property is not restricted to land but extends to ownership
in the property of the goods as well. It is therefore the right and interest which a person has in
lands and chattels to the exclusion of others, is what is termed as property. It further includes
the right to enjoy and to dispose of certain things in the most absolute manner as she pleases,
provided she makes no use of them prohibited by law. For the purposes of this research,
property and land have been used interchangeably, and property is described as ‘real” where
the individual who has been wrongfully dispossessed of her land, can bring a real action and
claim the land in question. For the individual who is dispossessed of goods other than land
the claim is a personal action for damages only. Viewed from this perspective, land is in fact

real property.

In this chapter, land and property have been defined separately in this section but as
explained in chapter one, the words have been used interchangeably. Property in its narrow
application is restricted to ownership and interests while land is the physical surface of the
earth, what is above it and what is below it to the core, or the centre of the earth. Connected
with the definition of land are the terms land register, land registration and land records
which form the key elements of discussion in chapter four and are defined under it. Land
ownership has been shown as a relationship rather than a commodity possessed for ulitity.
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2.2.3 Tenure (to hold)
Tenure is based on the Latin word ‘tenere’ meaning to hold and the doctrine of estate which
is defined above is concerned with the length of time for which the land is held. Estate has
been defined earlier under 2.2.1 of this part, but tenure is discussed separately. The mode of
holding or occupying land or a building is called tenure (Roger, 1983, p.321). Land tenure is
the relationship among people, as individuals or groups, with respect to land, (“Land” is used

here to include other natural resources such as water and trees as defined above.).

It is the rules of tenure that define how property rights to land are to be allocated. The rules
also define how access is granted regarding rights to use, control, and transfer land, as well as
associated responsibilities and restraints on that use. In simple terms, land tenure systems
determine who can use what resources for how long, and under what conditions. There are
different forms of tenure which originated under the feudal era. This historical classification
is not significant to the modern day concept of tenures, because part of the feudal
classification has been fused, while the other part has been simplified to provide for the two
main divisions between freehold and leasehold tenure. Garner extends the definition of
tenure to include, “A right, term or mode of holding lands or tenements in subordination to a
superior” (Garner; 2007, p.1509). In feudal times, the property was held as part of a tenure
system which has evolved with time. The term tenure is important and will be extensively
used throughout this research since the land registration system which forms the thesis of this

work provides records of how the rights and interests in land are held.

2.2.4 Title, Record Tile and Title-deeds
Title, record title, and title-deeds have several factors in common and therefore have been
defined together. The sum total of legally recognized rights to the possession and ownership
of real property is referred to as the title. It also means the owner of land has possession of his
property. This general definition of title is restricted to land only. Title to land is acquired by
two methods, namely, by descent and by purchase. Title therefore is the legal recognition of
the ownership of property usually proven by a document. Title has been more
comprehensively defined as having two inseparable elements. McNeil outlines these two

elements as:

Though employed in various ways [title] is generally used to describe either the
manner in which a right to real property is acquired, or the right itself. In the first
sense, it refers to the conditions necessary to acquire a valid claim to land; in the
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second, it refers to the legal consequences of such conditions. These two senses are
not only interrelated but inseparable: given the requisite conditions the legal
consequences or rights follow as of course; given the rights, conditions necessary for
the creation of those rights must have been satisfied. Thus, when the word ‘title’ is
used in one sense, the other sense is necessarily implied (McNeil, 1989, p.10).
Legally, the definition of title has received judicial acceptance as the lawful cause or ground

of possessing that which is ours (Hunt v Easton, 2009, p.429 at 431).

Case law has further considered the definition of title to real property as a thing not with
physical attributes but is a conglomerate of jurisdiction and substantive legal rights fused
with residuals of equitable remedies, all developed historically out of feudal notions and
medieval conditions. Like ownership, title has its roots in the feudal period as well. The term
title is also understood from three different perspectives as follows:

The term “title” has been defined as that which is the foundation of ownership, of
either real or personal property, and that which constitutes a just cause of exclusive
possession. It has also been defined as ownership, equitable or legal, and title may be
of several kinds, among them absolute, conditional, equitable, and legal. “Title” has
also been defined as the evidence of the right which a person has to possession of
property, or to the enjoyment thereof, or the means whereby a person’s right to
property is established (Grant, Eugene, Page &Thomas, 1995).
The three different perspectives of considering the definition of title include the fact that title
is the foundation of ownership of land, secondly, that the owner may hold legal or equitable
ownership, and thirdly, title can also be evidence of certain rights attached to land or
property. The definition of ‘Title’ should be read together with record title and title deeds for

a more comprehensive description of the terms.

Record title on the other hand is defined as the title that appears in the public records after the
process of correctly recording the deed. It can also be called the title of record or the paper
title issued by the lands and deeds registry in countries that operate a deeds registration
system. A title that appears in the public records after the deed has been properly recorded is
also referred to as title of record or paper title (Garner; 2007).

A deed that evidences a person’s legal ownership of land or property is called a title deed. It
also refers to the documents and instruments conferring or evidencing the title to land (Roger,
1983). The title deed is a certificate of title to land and its production by an individual is

evidence that the person is the owner of the land parcel indicated in this document. It can also
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be referred to as a ‘land certificate’ or ‘certificate of tile’. The definition of certificate of title
is provided for under the Lands Act in Zambia to mean “....a Certificate of Title to land

issued in accordance with the Lands and Deeds Registry Act;” (section 2 , Lands Act, 1995,)

The sum total of the definitions of ownership, possession and custody constitutes title. Title
relates to land or real property and should be distinguished from a title deed which is the
document showing title to land. The terms, ‘title’, record of title to land and title deeds are
important for land registration, the basis of this research. A sample of this paper title called
title deeds in Zambia has been discussed and produced under Figure 4.10 in chapter four of

this research.

2.3  The place of Land registration in conveyancing system
The definitions outlined above show that registration of title to land identifies ownership of
the parcel of land, as well as other forms of tenure and interests in it. It is land registration
that simplifies, cheapens and expedites land transactions and conveyancing and improves
credit flow to encourage land development, as well as facilitate more effective planning as
regards land (Department of Spatial Science and Engineering, 1991).

Conveyancing on the other hand describes not only the procedure by which the property is
transferred from the seller to the buyer but it also includes the documents that need to be
drafted for the purpose of completing the transfer of property, utilizing the registration
process. A detailed discussion on historical aspects as well as the modern conveyancing
procedure and the documents required to register interest in land has been covered under 2.1
earlier in this chapter, and the emphasis for this part is on the land registration process and
how it fits into the conveyancing procedure.

Writing on registration of land, the renowned author, Simpson relates registration to

conveyancing by stating that:

Registration of title is essentially a conveyancing device, since its primary purpose is
to make the creation and transfer of interests in land simpler and more certain.
Therefore if we are to appreciate its advantages we must know something of the
conveyancing procedure it is designed to supplement or replace. (Simpson, 1976,
p.53).

In order to understand conveyancing from a practical point of view, a common transaction of

transfer of ownership of land has been selected in this research. The selection has been based
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on what is common in the two countries whose registration systems are being compared. The
two jurisdictions are England and Zambia. Chapter three of this research presents the
comparative value and the reasons for selecting the two jurisdictions. Coming back to the
common transaction in both jurisdictions, Simpson writing about England, states that the
most common transaction regarding transfer of land includes the purchase of a house and the
same can be said for Zambia, hence the explanation of the procedure for the sale and
purchase of a residential house in Zambia. The same selection criteria has been used to select

the two sample files presented in chapter four.

In order to explain the place of registration in the conveyancing process, the following
diagram illustrates the entire conveyancing process step by step for the purchase and sale of a

residential house in Zambia.
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Figure 2.1
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The diagram illustrating the procedure is limited to a single transaction, and the documents
involved and named in the diagram have been produced as part of the sample files in chapter
four of this research. The only portion that is the focus for this research from the diagram
illustrating the entire conveyancing process is the box entitled ‘registration’ involving the
lodgement of the documents at the lands and deeds registry the subject matter for chapter
four. Registration systems are divided into two main categories, registration of title and
registration of deeds, the debate between the distinctions of the two system is what follows

next.

2.4  Registration of land titles and Deeds: two distinct concepts

As shown earlier, the conveyancing process ends with the registration of the property in the
name of the buyer for the transaction involving the sale of a house. Land registration has been
defined judicially in an American case by separating the two words ‘land’ and ‘registration’,
to register means, ‘to enter in a registry; to record formally or distinctly; to enrol; to enter in a
list (Reck v Phoenix Ins. Co., 1880). While registration is the act of recording (Garner;
2007,). The separation of the two words gives a more general meaning to the land registration
process. Having defined the two words separately as land and registration, the words
combined together show that ‘land registration’ is in fact a single concept. Borrowing from
the International Federation of Surveyors who define land registration with a single definition
as, the official recording of legally recognised interests in land gives a more precise legal
meaning to the words. This single definition include the systems as well as the process of
recording rights in land. Noblejas writing about the registration systems, clarifies the

definition and states that:

“Land registration on the other hand, pertains to the proceeding either administrative
or judicial, for registering the title to, or interest in, a land in a public registry so that
such title or interest, becomes a matter for public record, and all persons who have
any interest in the land may be informed thereof, actually or constructively and be
bound thereby if they make no objections thereto within a specific time” (Noblejas,
2007, p.49).
The above definitions can be compared with the one provided by the United Nations
Economic Commission for Europe guidelines that define land registration as: “the process of
recording rights in land either in the form of registration of deeds or else through the
registration of title to land” (Land Administration Guidelines, 1996, UN, New York &

Geneva, glossary, p. 91). As conceptually illustrated in chapter one, land registration includes
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the system of registration, the process by which interests in land are registered and the land
record itself. The definition of Land registration as adopted in this research will include the

system of registration as well as the process of registration.

To ensure that existing land rights are secured and to facilitate the creation of new rights in
land, there are two international solutions provided to this problem. The first is the
registration of titles called the Torrens system or the LTR operating in the United Kingdom,
and the second is the registration of deeds or what is called ‘deeds recordation’ also referred
to as ‘instrument recording’ or ‘the registry system in the United States of America
(O’Connor, 2003). Collectively, the two systems represent ‘land registration’ as defined

above.

There has always been a lack of a clear distinction between the two systems, and the ‘title’
and ‘deeds’ registers are in fact referred to without any inference that they may be radically
different. This lack of clear distinction between the two systems dates back to the 1846 report
in England where the select Committee on the Burdens on Land opined that a registry of title
was essential but then went ahead to recommend a register of deeds for England (Select
Committee on the Burdens on Land, 1846n (4ll) vi, p.xiii). Academic writers on the two
systems such as Pottage and Howell have noted the confusion in differentiating the two
concepts. Pottage maintained that the elements of the two systems were being confused in

England by asserting the following;

The existence of an interest was to be noted and indexed on the register, leaving the
extent of the interest to be verified by examining the instrument itself, which was
retained at the Registry for that purpose. It might seem that this scheme confused the
elements of registration of title and registration of deeds, but the scheme of indexation
was tabular rather than ‘dynastic’. The resemblance does, however, say something
about how dealings should be incorporated into the register” (Pottage, 1995, pp. 390

& 391).
Pottage’s explanation shows that the interests in land are noted and indexed on the title
register but the extent of the interest has to be verified by examining the interest itself created
under the documents that are registered, suggesting a confusion of what he calls the elements
of deeds and title registration. According to him, the distinction between the two is found in
the schemes of indexation which for title registration is ‘tabular’ and for deeds registration
which is ‘dynastic’. Howell, citing Pottage, agrees that there is a distinction between the two

systems but states further that the differences should not be unduly emphasised.
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This failure to keep separate the two ideas is understandable. The way in which title to
land was shown was by the documents, “deeds”, which traced each transaction and
transfer-one could not prove title without deeds. Similarly, the idea of relativity of
title, that there is no absolute title but only better title, is central to land law. No one
“owns” land: each merely has an entitlement to an interest in land, each of which has
a place in a hierarchy of interests. It requires a fundamental change in point of view to
accept that a single person may be shown in a public register as the “owner” of
property. On the other hand, it is important not to make too much of the differences”
(Howell, 1999, p369).

Noblejas adds a further distinction to clarify the difference by stating that it is not the land

that is registered but the deeds and the title to land that is registered (Noblejas, 2007, p.1).

Tiles registration has been and continues to be described as the positive system in which the
state guarantees that the rights shown on the register are conclusive (O’Connor, 2009, Hogg,
1920 and CJ. Whalan in Douglas v Westfall, 1902). In England, where titles registration was
introduced without success, part of the complex problem supported under the 1925 Land
Registration Act (LRA) was that, for a long time, land registration has been voluntary until
2002 when it was made compulsory ( Mostert, 2011). It was only under the 2002 Act that
statutory support is given to a system where only the register will confer title to land upon
registration (Cooke, 2003). Therefore, in England, the compulsory titles registration system is
in place to date with no indications of the introduction of a totally new system or a new
version that would combine titles and deeds registration or what Dillon suggested one

hundred and twenty years ago, as a hybrid system of land registration.

There are several international works on the lands title registration systems but the most
comprehensive study was by James Edward Hogg who in 1920 carried out a major
comparative analysis of twenty-one land registration systems in the British Empire (Hogg,
1920). This was followed by the pioneer work of Dowson and Sheppard which shifted the
emphasis from comparative studies within the developed jurisdictions to multi-jurisdictional
investigations of land title registration systems (Dowson and Sheppard, 1956). Renewed
interest in the subject of land law and registration in the colonial era resulted in the book by
Simpson in 1976. The preface outlining the purpose and scope of the book states that the
book was published,”.....in the hope that it would be of use to Colonial Administrative and
Survey Officers whose duties embraced the establishment and/or maintenance of land
records”(Simpson, 1976, pxx). What Simpson’s book provided was the much needed

guidance to the colonized countries on how to establish the registration system. The book
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also provided a comparative view of the land registration systems in the developing countries

such as Kenya, Malawi and Sudan and the developed countries such as England.

More interest in the subject matter of land titles registration was generated as land
transactions increased, and this led to the surveys conducted by several international
organisations. The two major ones of importance to this research being the International
Federation of Surveyors (FIG) (Kaufman and Steudler, 1998) and the United Nations
Economic Commission for Europe respectively (UN/ECE) (HM Land Registry, UN/ECE,
2001). The surveys outlined comparative data on land titles registration systems prevailing in
different countries where titles registration had been introduced. Following the introduction
of the European Union and the concept of unification and standardization of laws and
systems, new interests have emerged towards the development of what has been termed the
Electronic Registration (e-registration) systems and the ‘Euro tile’ in the European countries.
Very recently, changes in the laws regarding land registration have encouraged English legal
scholars to produce works on the new law of land registration (Cooke, 2003). The gap that
still remains evident is the lack of substantive works on the comparison between not only the
two systems of deeds registration and titles registration, but a comparison between the land
registration systems in the European countries as the developed world, and African countries,
as the developing world. This research will bridge this gap to a certain extent by not only
comparing the two systems of land registration but also comparing the titles registration
systems in England as a developed country, with the deeds registration system in Zambia as a

developing country.

To draw a clear distinction between the two systems of land registration, it is vital to
understand legal ‘ownership’ of land and the recording of the interests in the land register, as
outlined by most authors attempting to explain the differences. Ownership has been discussed
in detail under the introductory part of this chapter, and it simply means an entitlement to an
interest in land. While a land register can refer to a record of single property or a complete
record of all the registered properties, the records are kept either individually or collectively.
In England, the records are kept individually as well as collectively, and each individual
register is further divided into three parts as explained below. For example, in the land
register for England and Wales, there are three divisions, the property register, the
proprietorship register, and the charges register. The property register gives a clear
identification and a plan of the parcel of land and of the right owned. The proprietorship
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register outlines the names and addresses of the owners of the property and any restrictions
on the owner’s rights. The charges register records any interests affecting the property such
as leases, mortgages, restrictive covenants and easements over the property (Simpson, 1976).
A land register is statutorily defined under the Lands and Deeds Registry Act (LDRA) in
Zambia as: “a register of documents relating to land not subject to customary title, other than
documents referred to in paragraph (b), called the Lands Register” (Section 9(a), LRDA,
1994).

Where the land register, as is the case in Zambia, records the documents affecting the
interests in land, the system is called the registration of deeds and not registration of title.
Chapter four of this research discusses the Lands and Deeds Registry and the content of the
land register in Zambia in detail. In this chapter, only the definition of a Land register has
been provided in order to draw a more definite distinction between deeds registration and

titles registration.

Several authors have attempted to distinguish between deeds and titles registration but the
dividing line still remains blurred despite the fact that both systems are to some extent
distinct from one another. The views echoed by the then Solicitor-General, Sir Hugh Cairns
in 1859 when introducing the proposal for a register of title, that the registration of land titles

had nothing in common with deeds registration, remains a reality (cited by Howell, 1999).

This research will attempt to draw the distinction by considering the views from at least five
different authors, followed by a general discussion in order to show the differences between
the two concepts. In order to avoid repetition and overlap of the ideas presented by these

authors selection, of the authors has been based on different elements of the two systems.

Maguire in his writings on registration of deeds and title, provides a simple division of the

two systems of land registration in terms of what is recorded,;

Systems of registration in relation to land titles and transfer are divisible into two
classes. In one, the ownership of the land is entered on the register; in the other
various transactions which affect ownership are recorded separately, and from these
and other facts the ownership may be deduced. A registry of the former class is called
a Registry of Title, and one of the latter a Registry of Deeds sometimes called a
Registry of Assurances ((Maguire, 1922, p. 58).
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The simple distinction between the two systems is based on the fact that under a title
registration system, it is ownership of land that is recorded while under the deeds registration

system, it is the transaction or the deed which is recorded.

Simpson on the other hand in his book, writing extensively on the process of land transfer
and land registration, compared registration of title and registration of deeds and concludes
that the two are not distinct. He rightfully asserted that: “It is usual to think of registration of
deeds and registration of title as two quite separate and distinct systems which are mutually
exclusive. This is misleading (Simpson, 1976, p. 19). His assertion that the two systems are

not distinct is supported by the Ontario Law Reform Commission’s report stating that:

Each is not a single system, but rather is composed of different alternatives, and the
combined alternatives form a continuum. The major variable in this continuum is the
extent of the affirmation made by the [State] of the existence and ownership of
interests. Other differences among different forms of the systems, such as the
arrangements for indexing the records and control of descriptions, plans and surveys
are not inherent, and are often the result of chance (Ontario Law Reform Commission,
1971, p.19).

Simpson’s views support the explanation that registration of title and registration of deeds are
not two distinct systems but a combination of different alternatives within a single system of

land registration. Addressing the different forms of land registration in the twentieth century,

Cooke agreeing with the views of Smith states otherwise,

....... land registration is found today in a number of forms. Broadly, there are deeds
registration, interest recording, and titles registration. Each form has been adopted in
several jurisdictions, with many local variants and varying degrees of success. It is not
unusual for a jurisdiction to adopt a number of forms of registration in turn, implying
a search for a form that is in some way better; and we sometimes find more than one
form combined within a system (Cooke, 2003, p.4).

She provides an explanation that there is more than one system of land registration and

further classifies land registration systems by considering their effect which in her analysis
could either be protective or dispositive.

A protective system records ownership and/or other interests in land as a way of
settling their relationship to each other; it affects priority, but not the actual existence
of the interests. A dispositive system exercises a much tighter grip upon its users by
regulating the very existence of property rights, as well as their priority (Cooke, 2003,

p.4).
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In her opinion, deeds registration system is both protective as far as a deed has priority over
subsequent truncations only if it is registered and it is dispositive in that it has no effect
unless it is registered. Titles registration is described as the most complete form of land
registration, as long as there is an ideal title register to support the system which means it is
both protective as well as dispositive but in reality, according to her, this is more of a myth
(Cooke, 2003).

O’Connor in her research, accepting Norman’s views, describes land titles registration as a
‘positive’ system of land registration and the deeds registration system as a ‘negative’ or

merely evidentiary system.

In a system of LTR, the registrar, on behalf of the state, undertakes the function of
examining the proofs of title and establishing the parcel boundaries. This is what Paul
Norman calls a ‘positive’ system of land registration. The registration of an
instrument acts as a warranty by the state that person shown on the register is the
lawful owner of the relevant interest.

In theory, deeds registration systems are ‘negative or merely evidentiary systems. The
registrar’s role is passive, and instruments are not examined for validity (O’Connor,
2003).

The distinction of the two systems as positive and negative implies a sense of superiority of

the titles registration system over the deeds registration.

The fifth author, Mostert, in her article on the South African Land registration system and
electronic registration, throws insight into the above classification of titles registration as
being a positive system while deeds registration as a negative system, and provides the

judicial acceptance of this distinction.

It is only the occasional, unusual case that forces land registration practitioners and
lawyers to return to the source of the law that gave rise to the practice of registration.
Ousekraal Estates (Pty) Ltd v City of Cape Town, for instance, cast new light on the
nature of our registration system. It draws attention to the fact that, because of our
country’s peculiar colonial past, South Africa has a registration system with
characteristics so close to the positive systems of “titles” registration that some tend to
doubt its classification as a negative system of “deeds” registration. The system is
nevertheless held to be negative because of the fact that the register may well contain
erroneous information or may not be up to date and because no formal protection is
made for bona fide third parties who rely on the correctness of the register in their
dealings with land (Mostert, 2011).
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The five authors drawing the distinction between the two systems of land registration systems
for different countries, have shown the developmental trends in making the distinction less
blurred and more easily understood is the main theme of approach when discussing titles
registration as compared with deeds registration.

Generally understood from the explanation given with regard to the differences of the two
systems the most important aspect of the land registration system for this research is the
theory outlining the distinction between a registry of titles and a registry of deeds. The
arguments presented by various writers on this subject state that the system of registration of
land titles is divided into two classes. When the transfer of real property rights is in question,
two systems of land registration are available, the Australian Torrens System or Title
registration and registration of deeds or the deeds registry (Brochu, 2003). To draw out the
distinction between the two systems more clearly, the qualities of a Registration of Title

system or the positive system are expressed below as compared to deeds registration sytems:

1. The title document must give an unambiguous record of ...the parcel of land...the
nature of the rights of the proprietor and others...the persons involved with the title,
estates and interests.

2. The title depends on registration of an instrument....

3. ... record systems must be kept up-to-date, secure and purged of dead material...

4. The system should be controlled by central government....

5. Itis an advantage....that the state guarantees the content of the title document.

6. The administrative processes of bringing land under the system should be kept

separate from the running of the system (Holstein & Williamson; 1984, 3).

Even though the six elements presented above emanate from the Torrens’s title system, it is
clear that these elements may well describe any other titles registration system. The method
of Torrens system of land registration establishes a system of registration by which title
recorded becomes absolute, indefeasible and imprescriptible. Furthermore, the rights acquired
under this system are guaranteed by the government which provides an assurance fund to

answer for damages to be suffered by persons through the operations of this system.

Registration using the deeds system on the other hand involves the maintenance of a public
register in which the documents affecting interests in land are copied (Simpson, 1976). It

should be noted that the idea of recording deeds in a public register was in existence long
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before the introduction of title by registration or the Torrens system. The discussion of deeds
registration should be chronologically placed before the explanation on the Torrens system or
title registration, but there are two important setbacks of following this format. Firstly, there
is a fundamental defect in a system of land registration by deeds which arises from the very
nature of the deed itself. “A deed does not in itself prove title; it is merely a record of an
isolated transaction” (Simpson, 1976, p.15). Secondly, registration of deeds has been
accepted as a negative system and was almost a total failure in England. It is for these reasons
that title by registration has been discussed first in this chapter instead of registration of
deeds, but there is a clear distinction that can be drawn between the two systems. The
importance of the deeds system when compared with the titles system is a continuing debate
among most writers, but it is accepted that the two systems are distinct. The distinction is not
very clear but it is there, since the systems overlap in many areas and procedures.
Furthermore, the distinction is blurred by an overlap of a combination of different alternatives

available within each of the systems.

For the purposes of this research, the basic difference between the two systems can be
understood by stating that the deeds system registers instruments from which title to land can
be derived, while in the Torrens or titles system, the register reflects the title to land. Support
for this distinction has been endorsed judicially in the case of Re Land Titles Act — Ferguson
v Registrar of land Titles [1953] outlining four main points of comparison. The first point is
in relation to the Torrens system, and it states that estates and interest pass on registration and
not upon execution of an instrument. The written documents (deeds) are privately negotiated
and drawn up between two parties in the case of sale of a residential house between the seller
and the buyer. What the document shows is that the current seller had acquired the house
from a previous owner, who in turn by the production of his document, had acquired it from
another person and so on as far back as the law requires, until the ultimate owner can be
established. This is referred to as the major defect of the deeds registration system, thus

classifying it as a negative system.

The second point states that priority dates from registration and not from the date of
execution of these documents. Execution means the date the documents are signed by both
parties. This principle is that registered deeds take priority over unregistered, or deeds
registered subsequently (Simpson, 1976). The legality or otherwise of a particular deed is not

affected in any way. What priority determines is that from the date of registration and not the
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date of execution of the deed, in the absence of any other competing documents, the deed has
been registered. Registration has no advantage as far as vesting of the property is concerned
(Simpson, 1976).

The obvious disadvantage arising from the second point is that, in the case of deeds
registration, no inquiry can be made as to the authenticity of the deed regarding its form or its
content (McLintock, 1966). This disadvantage has been statutorily accepted and is provided
for under The LDRA in Zambia; that registration of a deed will not cure any defect within the
instrument or affect its validity in any way. This shows that a deed will remain valid or will
be considered invalid as a document on its own, and registration plays no part in its effect
(section 21, LDRA, 1994). This fundamental defect of the deeds registration system that has
been stated by most authors, is connected to the principle that the deed or the instrument does
not prove title, what it shows is a record of an isolated transaction only. If the deed is
properly drafted without defects, it shows that the transaction took place. It will not even
prove that the parties to the transaction are legally entitled to carry out the transaction. In
other words it proves whether the transaction was in effect valid or not. This means that
systems of deeds registration are ‘monojural,” operating within the ordinary rules of property
law that requires a valid document to transfer or pass an interest in land (O’Connor, 2009).
Theoretically speaking, no document should be registered unless it is valid under the ordinary
law but in practice, many invalidating defects such as forged document, a document executed
by a person lacking legal capacity, among others can pass undetected at the deeds registry
(O’Connor, 2009). The legality of the document is covered under the general law of contract
and the common law, and therefore beyond the scope of this research. It is sufficient to note
that registration does not affect the validity of the deed which is registered under a deeds

registration system.

The third point states that the registered owner, except in the case of his own fraud, holds free
from all estates or interests not stated against the title. This means that any estate or interest
not shown on the record of title to land cannot stand as a claim against the registered owner,
unless fraud can be proved. The register in this case must indicate the estates and interest
registered against the title through the use of documents of transfer, and this principle was
clearly expressed in The Real Property Commissioners report which inquired into English

Land Law and confirmed that:
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In all civilised countries the title to land depends in a great measure on written
documents, and the purchaser looks, and is empowered by the law to look for proof of
the seller’s right beyond the fact of his possession. It is obvious that a documentary
title cannot be complete, unless the party to whom it is produced can be assured, that
no document which may defeat or alter the effect of those, which are shown to him, is
kept out of sight. It follows, that means should be afforded by the law for the
manifestation of all the documents necessary to complete title, or for the protection of
purchasers against the effect of any documents, which, for want of the use of such
means, have not been brought to their knowledge; in other words, that there should be
a General Register (Great Britain. Real Property Commissioners — Second Report,
1830.p.3).
The fourth point relates to a person taking a transfer from a registered owner who is not,
except in the case of his own fraud, affected by any notice of another’s equity or unregistered
interest. The third and the fourth points both make reference to the phrase ‘in the case of
fraud’. This phrase has received judicial interpretation to mean fraud committed by not only
the registered owner but also by his or her agents who have been empowered to act on the
owners behalf (Assets Co Ltd v Mere Roihi, 1905). The fourth point presents two
circumstances; the first one is an equitable interest and the second one in an unregistered
interest. The second circumstance of unregistered interest has been discussed above under the
second point but there is need to outline equitable and common law interests in Land. This
narrative description fits into substantive real property law but it is important in
understanding the effect of the fourth point, and the distinction between a legal and equitable
owner of property. The difference between a legal and an equitable owner of property has its
basis under English Land Law. In terms of definitions, common law and equity originated in
England and by virtue of colonisation, the systems as well as the substantive laws, were

brought into Zambia. English Common Law is defined as that

....... part of the law of England formulated, developed and administered by the old
common law courts, based originally on the common customs of the country and
unwritten. It is opposed to equity.... and to statute (Burke, 1976, p.82).

While equity, which came later in time is defined as follows:

Equity is primarily fairness or natural justice. A fresh body of rules by the side of
original law, founded on distinct principles, claiming to supersede the law in virtue of
a superior sanctity inherent in those principles (Maine). Equity is the body of rules
formulated and administered by the Court of Chancery to supplement the rules and
procedure of the common law (Burke, 1976, p.134).

70



In Zambia, the continued application of common law and equity has been sanctioned by
statute law. The English Law [Extent of Application] Act, 1963, declares the extent to which

Law of England applies to Zambia, with regard to common law and equity, it states that:

2. Subject to the provisions of the Constitution of Zambia and to any other written
law-

@ the common law; and
(b) the doctrines of equity; and

(©) the statutes which were in force in England on the 17" August, 1911 (being
the commencement of the Northern Rhodesia Order in Council, 1911); and

(d) any statutes of later date than that mentioned in paragraph (c) in force in
England, now applied to the Republic, or which hereafter shall be applied
thereto by any Act or otherwise; and

(e the Supreme Court Practice Rules of England in force until 1999: Provided
that the Civil Court Practice 1999 (The Green Book) of England or any other
civil court practice rules issued after 1999 in England shall not apply to
Zambia except in matrimonial causes shall be in force in the Republic (section
2, The English Law: Extent of Application Act, 1963).

This statutory enactment shows that common law of England and doctrines of equity
continue to apply in Zambia. With regards to property law in particular Megarry and Wade
expound that the situation in England has changed over time, and the law of real property is
regulated more under statute law but it is still very important and essential to have a clear
understanding of common law and equitable principles upon which the statutory law is based.
Furthermore, there are gaps in the statute laws in England as well as Zambia that continue to
be filed and guided by principles of common law and equity (Megarry and Wade, 2000).
Therefore Zambia still relies heavily on principles of common law and equity in

understanding property law and issues of conveyancing and land registration.

The distinction between common law and equity centres on the fact that equity is based on
rules of fairness and natural justice which came in to escape the rigidity of one form of
action, strict adherence to procedure and lack of remedies under common law. In the realms
of property law, equity made its greatest contributions (Howarth, 1994). Although common
law and equity have been fused in England, it is important to understand what the learned
author Cheshire calls, ‘duality of ownership,” that is legal ownership and equitable ownership

of one parcel of land or real property (Cheshire, 1972). This concept of dual ownership arose
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out of the ‘use’ or ‘trust’ and was adopted by the Court of Chancery and therefore an
equitable concept. During the fourteenth century, the owner of land would convey his land to
a group of his friends for ‘his own use’ (Simpson, 1976). The group of friends became the
legal owners of the land and original owner could keep the profits and enjoyment of the land.

Simpson commented that:

Thus it will be seen that, in effect, a dual ownership was created and indeed the
success of the stratagem rested on the fact that the ‘legal’ ownership was vested in
trustees whilst the beneficiaries enjoyed the ‘equitable’ ownership, though it is not
really clear why the latter should be called ownership, the whole point being that,
though the beneficiaries had a right fully enforceable against the owner, it was not
itself ownership (Simpson, 1976; p. 35).

This concept of duality of ownership arising under the Law of Trust has remained part of
substantive land law and is still applicable in England as well as Zambia by virtue of The
English Law [Extent of Application] Act, 1963. Registration of land relates to legal as well as

equitable interests in real property.

To use title as evidence of land ownership, registration should be done under a correct system
and using the correct method, otherwise the land will be considered as unregistered. In the
case of Estate of Don Mariano San Pedro v CA, G.R. No 103727 and Engracio San Pedro, et
al. V CA, G.R. No 106496, December 18, 1996, the Supreme Court ruled that, ‘Titulo de
Propriedad’ No. 4136 which covered 173,000 hectares of land in five provinces was null and
void and therefore no rights could be derived from the land. There could be no ownership,
possession or disposal of the portion or the entire piece of land. That anyone in possession of

the land should vacate it immediately. The Supreme Court of the Philippines said;

The most fantastic land claim in the history of the Philippines is subject of
controversy in these two consolidated cases. The heirs of the late Mariano San Pedro
Y. Esteban laid claim and have been laying claim to the ownership of, against third
persons and the government itself, a total land area of approximately 173,000 hectares
of 314,047 quiniones on the basis of a Spanish title...”(Combined cases cited above).

Considering the vastness of the land claim, innumerable disputes cropped up and the
land swindles and rackets proliferated resulting in tedious litigation in various trial
courts, in the appellate court and in the Supreme Court in connection herewith. (cited
from the combined cases explained above).
It is clear that only when registration is under the correct existing system, using the correct
mode of acquiring title will the courts consider title as being vested in the owner. The

accurate record of transaction will guarantee ownership of land. Whether ownership is legal
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or equitable, it will depend on the estates and interests registered against the particular parcel

of land or real property.

It is important when designing a suitable model of land recordation and registration by title or
deeds in Zambia to consider the advantages of one system over the other. Even though the
distinction between registration by title or deeds is not clear and precise, the two systems
continue to operate as two ways in which land interests are registered around the world, and

therefore there are two separate systems of land registration.

2.5  The distinction of deeds registry and the titles registry as part of the registration
system

Apart from understanding the difference between the system of registration by titles and
registration by deeds, it is important to consider the distinction between the deeds registry
and the titles registry. The registry is described as the physical working machinery of the
system of registration (Simpson, 1976). The word land register has been described above but
the word register on its own has an ambiguous meaning. Simpson commented that: “The
word ‘register’ is itself ambiguous, for in ordinary speech it is used to refer either to the
record of the title to a single property or to the complete record of all registered properties
(i.e. all the individual records collectively)” (Simpson, 1976, p.305). The word register in

Zambia has been elaborated under statute (LDRA) to mean:

The following registers shall be kept:

9.(a) a register of documents relating to land not subject to customary title, other
than documents referred to in paragraph (b), called the Lands Register;

(b) a register of documents relating to common leasehold schemes, called the
Common Leaseholds Register;

(© A register of other documents required or permitted to be registered under this

Act, called the Miscellaneous Register (Zambia, 1994; S9).
The registries are the heart of the registration systems and provide for different ways in which
data regarding a land transaction is captured, recorded, and stored before being transmitted to
the public. Both registries, whether under titles registration or deeds registration, are created
under a legislative structure and adopt the system provided by the statute. The systems have
much in common regards their main features but in detail they differ widely (Maguire, 1922,

p.158). Registration is either of the ownership of land or of the deeds and documents
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affecting the ownership. When compared with deeds registration system, title registration
system is rigorous, lengthy and expensive (Griffith, 2007). The first registration of a parcel of
land tends to be time consuming and costly since the title to the land becomes guaranteed by
the state upon registration (Griffith, 2007). Title registration systems are neither efficient nor
effective when compared with deed registration system. A lot depends on the structure of the
system itself and the institutions, including the legislation and policies that support the
functions and the administration of the process within them. The main point to note is that the
title registration system seems to be more conclusive to transactions of sale of land than
deeds registration. No doubt with the increase in the number of land transaction involving the
sale and resale of residential houses countrywide in Zambia, there should be clear positive
benefits to the economy of the country if an efficient and effective land registration system
can be devised to address the needs of the particular country. This research aims to design a
new land recording and registration system based on a suitable model for a developing

country.

2.6 Conclusion
In order to understand the core issues relating to the transfer and registration of land, it is
valuable to consider the entire conveyancing procedure and the system of land registration.
Systems of registration have been developed and supported by a legislative framework. In
most countries, the registration process is either titles registration like the Torrens system in
Australia, or deeds registration like the ones in South Africa and Zambia. It has been the
thesis of this research to show that deeds and title registrations are two separate systems even
though there is some overlap in the principles and theories supporting each system. Although
some authors have laboured to show that titles registration per se is superior and is more
favoured as far as security of land rights are concerned, it cannot be ruled out that deeds
registration system has certain advantages and has been successfully operated in countries
such as South Africa. Before proposing a model for land recording and registration in
Zambia, a detailed record of process and procedure currently operating at the land registry in
Lusaka, Zambia, its operation and the nature of the documents presented for registration will
be presented as part of the primary data collected, using the case study method through
observation in chapter four. The current system adopted in Zambia, is the deeds registration
and not titles registration or the Torrens system. In concluding this chapter when considering
which land registration system will be more suitable and appropriate for registration of land

in Zambia it is also necessary to analyse the legislative framework that supports the two
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different systems of land registration; titles registration or deeds registration. The choice
between the two systems still remains an option until the model is finally developed in
chapter five and practically implemented as the accepted land recording and registration
system for Zambia. The next chapter considers the legislative framework for titles

registration and deeds registration.
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CHAPTER THREE

LEGISLATIVE FRAMEWORK FOR TITLES REGISTRATION IN ENGLAND AND
DEEDS REGISTRATION IN ZAMBIA-COMPARATIVE FINDINESARD ANALYSIS

3.0 Introduction
One of the earliest common law countries to develop titles registration system was England
and yet the system failed to attract voluntary registration of land title. “Systems of
registration of title have been in existence for many years. At first, what was in place was a
regime which allowed for the voluntary registration of titles” (Thompson, 2003, p.93). There
is little emphasis on the other option of deeds registration which was also introduced in
England. The deeds registration system in England was evidenced by the establishment of
two deeds registries, one in Yorkshire and the other in Middlesex supported by various
legislations (however, the first registry of deeds was established in the West Riding of
Yorkshire by an Act of Parliament of 1703, followed by other legislative enactments in 1707
and 1708) (Anderson, 1992). The other country that introduced titles registration was
Australia under what was called the Torrens title and the Torrens system, which continue to
be a success even in the twenty-first century (Whalan, 1967). Robert Torrens from whom the
system has derived its name had served as the Registrar- General of deeds in South Australia
and that is what had convinced him that titles registration was necessary to bring about a
successful land registration model (Mapp, 1978). Dowson and Sheppard commenting on the

success of the Torrens system in Australia and its failure in England rightly asserted:

We think that the outstanding success of the first South Australian measure associated
with the name of Sir Robert Torrens in such contrast to the equally outstanding failure
of the contemporary English Act, coupled with the growth of the term ‘Torrens
system’, suggested a distinction in kind between the two and generated the conception
of further alternatives systems (Cited in Simpson, 1976, p.76).

Both authors applaud the comments of Torrens himself when he acknowledges the clear
similarities between the titles registration in England and the Torrens system in Australia,
stating:
whereas we have repeated(sic) observed elsewhere, Torrens himself pointed out that
there was ‘a similarity amounting to identity’ between the South Australian and the
English measure, and that they followed principles whose practicability and

advantage had been previously proved both on the Continent of Europe and in
England itself” (Dowson and Sheppard, 1956, p.73).
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The English system and the Torrens system are similar in many aspects but differ in one
fundamental way. In England the register may be rectified more readily when compared with
the Torrens register (Stein, 1983). The author supports this argument with the following
example: “If under general law rules it is wrong to accept the statement of interests recorded
on the register, it may be rectified to reflect the true legal title, leaving the deprived proprietor
to the remedies provided by the assurance fund” (Stein, 1983, p.267). Despite the main
difference between the two titles registrations systems stated above, there are a lot of

similarities within the two systems.

Whether referring to titles registration in England or Torrens registration in Australia, both
systems require the backing of legislative framework to operate. When comparing the
English titles registration with the Torrens title, O’ Connor emulates that it is the ignorance of
the English Lawyers that has brought about the wrong conclusion that the two are
fundamentally different (O’ Connor, 2003). She in fact argues that the two are similar rather
than unique. The similarities or distinctions between the two systems are not the emphasis of
discussion in this research. The need in this research is to select one system of titles
registration and its supportive legislative framework over the other in order to compare it
with the deeds registration system and its supportive legislative structure in Zambia. The
reason for selecting the English system of titles registration is also based on the fact that the
English system has its roots in the Torrens system. Fairchild and Springer support the fact by
stating: “But the present systems in the British Empire and the United States can be traced
directly to the original land Registration Act in South Australia, promulgated by Sir Robert
Torrens in 1858 when he was the Register General of that province” (Fairchild and Springer,
1939, p.565).

The choice of the English titles registration system over the Torrens system for this research
is based on historical reasons and the distinction which this research will draw is between two
different systems of land registration: titles and deeds registration. The selection of the

English system over the Torrens system is elaborated in the next paragraph under 3.1.

3.1  Value of comparing legislative frameworks
The selection of the English model as a comparator and not the Torrens by the researcher is
founded on two main reasons. The reasons are based on historical as well as the similarity of
the type of legal system operating in both countries. Firstly, Zambia being a common law

jurisdiction will benefit more from enactments and jurisprudence existing in England which
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is a common law jurisdiction, operating a titles registration system, while Zambia operates a
deeds registration system. Arguments presented by writers on research methods for law,
support the view that such comparisons happen not only in research works but also in courts

of law.

It is something which happens even among common law countries, where one finds
cases being cited in courts from other common law jurisdiction and where legal
scholars show a natural interest in developments in their areas of expertise in other
common law jurisdictions ( McConville, & Chui,(eds), 2007,p.88).

Secondly, Zambia being a former colony of the British Empire and therefore drawing most
of its legislation from English statutes or having adopted English Acts as far as content is
concerned, makes English statutes a better comparator. Substantive Land law or Property
Law in Zambia that governs the land registration system is based entirely on English law in
its fundamental aspects. The difference only lies with regard to the system of registration
which is titles in England and deeds in Zambia.

The Torrens system on the other hand has been adequately elaborated under chapters one and
two of this research but for the purposes of this chapter it concentrates on the use of a
particular research methodology as well as its relevance has. The appropriate methodology
for this chapter is comparative legal study and it is justified in terms of the benefits that it will
bring to the Zambian national legal system and more especially to the land registration
system. The lessons learnt in England during the development of the new Land Registration
Act 2002 (LRA) and its practical implementations on the system of titles registration will
provide the ground work needed for the change in the Zambian system of deeds registration
and the possible shift from deeds registration to titles registration or the adopting of a hybrid

system.

The case study method selected for this research will be used in detailing the process of land
registration in Zambia and specifically applies to Chapter four. However, comparative legal
analysis has been used in chapters one, and two to some extent when comparing the two
systems of registration: title and deeds but features more prominently in chapter three by
comparing the two legislative structures supporting the land registration systems. In the first
two chapters, the single comparator has been the distinction between the ‘Titles” and the
‘Deeds’ registration. For the purposes of this research, no distinction has been drawn between
the Torrens system and the English system. The rationale for this is that the English system is

based on the Torrens principles and borrows heavily from its principles. Even though there is
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in fact a fine distinction between the two which is supported by some authors, it has been

blurred in the light of new statutory reforms in England.

But even the distinction between Torrens and English origins becomes blurred as
problems are re-examined and dealt with on their own in the light of modern
developments, or new statutes replace old and draw their provisions from different
sources (Simpson, 1976, p.77).

The generalisation is that both are systems of titles registration and strikingly similar in many
respects. Different authors on this subject matter, discussing the two systems, have shown
that both systems provide for titles registration but differ to some extent in the legislative
framework only (Simpson, 1976, Whalan, 1967 and O’Connor, 2003). The differences
between the previous English title registration statute (and similar statutes) and that of the
Australian Torrens statutes do not justify the conclusion that the two systems are distinct
from each other. Additionally, other authors have expressed the view that the English and

Torrens systems of title registration are basically one and the same (Ruoff, 1957).

The aim of this chapter is to compare the legislative framework supporting the two land
registration systems being the Land Registration Act 2002 (LRA) in England and the Lands
and Deeds Registry Act in Zambia (LDRA). The discussion will not show the differences and
similarities between the Torrens system and the English system of titles registration. It will
try to bring out the different legislative frameworks supporting the English titles registration
based on Torrens principles, with the statutory provisions governing the Deeds Registration

system in Zambia.

3.2  Theaim, purpose and object of land registration systems and its legislative
support

Land registration refers to two main issues, firstly, the land registration system that a country
adopts and secondly, the legislative support given to that particular system to function well.
The aims, purpose and objects outlined below refer to the systems of land registration as well
as the legislation enacted to support the operations of the system. The systems of land
registration are the titles registration or what is called the Torrens system and the Deeds
registration system, and the distinction between them is not drawn since the aims, purpose

and object relate to all the systems of land registration generally, whether deeds or titles.

Land registration is an ancient phenomenon which can be traced back to the Egyptian empire

where land records showing ownership were kept in documentary form (Dowson and
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Sheppard, 1956). Cooke describes what can be termed the historical concept of land

registration and the more recent form of modern land registration.

Without going into detail about remote history, we may observe that land registration
is a feature of a state with a centralised bureaucracy; and one where a settled
civilisation is content to have ownership recorded and regulated by officialdom
rather than by force. In its modern forms, it is a feature of a society where individuals
own and trade land as a capital asset and so need their ownership to be easily proved
and efficiently transferable (Cooke, 2003, pp 2 &3).

3.2.1 Aim of land registration

One of the aims of land registration is to facilitate the security of land ownership and transfer
(Thompson, 2003). When transferring or registering title to a particular piece of land,
ownership can easily be proved through a simple process of inspection of the register. This is
the mirror principle under the Torrens system, but there are several exceptions to this
principle. In the case of unregistered land or the deeds recordation system, there is need to
deduce title, a process under private conveyancing (refer to Figure 2.1 in chapter 2) where
individual deeds must be traced in the records to complete the chain of title. This process is
used to establish proof of ownership. The tracing of these documents goes back to a legally
accepted starting point, usually sixty years provided for under common law system as root of
title (Cooke, 2003).

To replace this laborious process, the fundamental idea behind the system of
registration of title was that, as opposed to the land charges system, whereby third
party rights affecting land are registered, it is the title to the land itself which is
registered. The registered title replaces the evidence of entitlement to the land which
was previously provided by the title deeds (Thompson, 2003, p.94).

Under title registration by the simple process of inspecting the register, one would determine
the owner of the land and the rights arising to it. Registration should enable a person to
identify the owner just in the same way as showing a person who owns a car or shares in a
private limited company. This simple aim of registration is discussed by Pottage (Pottage,
1995).

The other aim of registration of title is to show a complete picture of the title to land and
eliminate as far as possible the interests that cannot be discovered by inspecting the register
(Cooke, 2003). Security of land ownership and transfer is the main aim of land registration

under either system; title or deed.
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3.2.2  Purpose of land registration systems and land Registration legislation
The purpose of land registration on the other hand under titles registration system or deeds
registration is twofold, and it affects the documents transferring the interest in a particular
parcel of land. Noblejas explains this twofold purpose as: “Under the system of law,
registration of titles to, and deeds affecting land is made in order: (a) to make the instruments
evidencing the transactions valid as against third persons; (b) to make them binding on the
land itself ”” (Noblejas, 2007, p.60). Unlike the aim of the registration of title as a system, the
purpose of land registration law has received judicial interpretation in the case of Zufiga vs.

Court of Appeals, where the Supreme Court said:

The purposes of the Land Registration Law in general, are: to ascertain once and for
all the absolute title over a given landed property; to make, so far as it is possible, a
certificate of title issued by the court to the owner of the land absolute proof of such
title; to quiet title to the land and put a stop forever to any question of legality to a
title, and to decree that land title to be final, irrevocable, and undisputable (Zufiga vs.
Court of Appeals, 1980).

The above purpose of land registration laws or the legislative framework supporting the

systems of land registration is applicable to both the LRA 2002 of England supporting the

titles registration system, and the LDRA of Zambia supporting the deeds registration system.

Addressing the question why land registration system is necessary, Hanstad provides the
answer by stating: “Land registration provides a degree of certainty and security to the owner
as well as to others having rights in land” (Hanstad, 1998, p.658). When considering the aim,
purpose or object of land registration, the key pointer is security whether it is tenure security
or title security relating to a particular parcel of land. The object of land registration has been

the subject of much debate when compared with its aims and purpose.

3.2.3 Object of registration of Title
The object of registration of title, unlike the aim and purpose of land registration, has been
adequately commentated upon by many authors. It has also been the subject of judicial
analysis by the courts of law and is further provided for within the preambles of the
legislative frameworks supporting titles registration. Hoggs, when making reference to the
ideal system of registration of title and its possible realization, states the object of registration

of title as:
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The object of registration of title being to enable transactions with land to be carried
out easily and cheaply, the ideal system will be that by which these objects are best
attained, at the same time retaining all advantages belonging to other systems of
conveyancing and conforming to the general policy of jurisprudence as regards
ownership of land. There are two things to be considered: how to bring land on to the
register, and what rights to confer on owners of interests in it when it is once on the
register. The first of these questions is much more difficult of the two (Hoggs, 1918,
p57).

O’connor, on the other hand, in her thesis argues that the objects of the Land Titles
Registration is improving security of title and facilitate transactions relating to land
(O’Connor, 2003). She identifies two objects and states that they are essential elements

supporting land title registration system.

The two objects of LTR are, first, to make existing property rights secure, and
secondly, to make the rights more securely tradeable. The second object is often
expressed as facilitating the transfer of rights, or making conveyancing quicker,
cheaper and simpler but these are merely the consequences of enhancing the security
of transfer and acquisition (O’connor, 2003, p3).

The concept of security underpins the object of land registration in that the existing owners
are protected as far as their rights and interests in land are concerned, and should not be
deprived of the property they hold. For the two objects of land registration to be achieved,
they require what Rene Demogue termed ‘dynamic security’ and ‘static security’, while
accepting the two forms of security stated by Demogue, O’Connor expresses them as the
dilemma of legal security. Before expanding the debate between static and dynamic by legal
scholars, Cooke presents the persuasive argument when considering registration as a
consumer product, that it represents an instrument of practical security, making land more
marketable. She describes the commercial tension between safety and marketability of land
which in the legal sphere of land, law relates to either dynamic security or static security
(Cooke, 2003).

The debate on dynamic and static security will be analysed by presenting the two views of
Demogue, cited by O’Connor (O’Connor, 2003), and by Cooke, (Cooke, 2003) as well as
cited by Mostert, (Mostert, 2011). The three authors agree that there is tension between the
two securities and this tension is more aptly described by O’Connor as: “The thesis of this
work is that the system of LTR incorporates two objects which are to some degree
antithetical, and that this conflict is the root cause of a number of legal problems experienced
in the title registration law of many countries” (O’Connor, 2003, p.3). Mostert on the other

hand, accepting the views expressed by Cooke, states that:
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For her, dynamic security represents those movements towards a simplification of the
types of interests that may be held in land: a simplification of “title” to land. Static
security, conversely, represents an emphasis in land law on the protection of all
existing rights and interests in Land (Mostert, 2011, p.91).

Static security, it seems, fits into the first object of land registration which is to make existing
property rights secure, meaning that once land rights are acquired, the owner should not be
deprived of her rights to that parcel of land. Owners and purchasers of land need to be sure
that the interests or rights that they are acquiring are free from hidden claims and this is
dynamic security which fits into the second object of land registration being security of
transfer and acquisition of land (O’Connor, 2003). Accordingly, the legislative framework
supporting the land registration system may not be able to provide for both static as well as

dynamic security.

Discussing security of title generally, Mapp observes that security of title is in fact, ‘elusive
ideal’ and he rightfully sums the conflicts of the two securities as: “Security of ownership and
facility of transfer are inherently inconsistent. Society can opt for either of two legal regimes
concerning land ownership: hard to come by, hard to lose; or easy come, easy go. More
likely, some rough balance will be sought” (Mapp, 1978, p.49). The proposed solution to the
question of security by most authors is to strike a balanced approach between both static and
dynamic security because owners of land need both. Demogue in particular proposed two
methods by which the law can achieve the balance, and these are publicity and insurance

which are both principles of the Torrens systems, and elaborated below in more detail.

3.3 Evolution of legislative structure of titles registration in England

3.3.1 Thetitle registration and its origin

Before tracing the legislative developments of the English titles registration system, it is
important to stress that there were several attempts to create a register of dealings in land in
England. Howell traces three early forms of registers namely, the enrolment of a bargain and
sale of freehold land, conveyances of copyhold, and the register of judgements affecting land
(Howell, 1999). The Statute of Enrolments of 1535 and the Fines and Recoveries Act 1833,
gave these registers the necessary legislative backing. The Statute of Enrolment provided that
from 31% July 1536:

No manors, lands, tenements or other hereditaments shall pass, alter or change from
one to another, whereby any estate of inheritance or freehold shall be made or take
effect...by reason only of any bargain and sale thereof, except the same bargain and
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sale be made by writing indented, sealed and enrolled in one of the King’s court at
Westminster, or else within the same country or countries where the same manor,
lands or tenements so bargained and sold, lie or be, before the Custos Rotulorum and
two justices of the peace (Cited in Cooke, 2003)

Unfortunately, the Statute of Enrolments in England had failed in its purpose (Simpson,
1976).

The point lacking clarity for England was whether these first comprehensive registers of the
seventeenth century could be classified as register of deeds or of title (Howell, 1999). The
seventeenth century witnessed the breakage of the monarchy and the repeated demands for
the introduction of a register of dealings with land in whatever form (Howell, 1999). This
was followed by a number of bills presented in Parliament which had tried but not succeeded
in establishing a register. It was only later in Queen Anne’s reign that England managed to
set up its deeds registries which continued functioning until the last ones that closed in 1976,

when registration became compulsory for that area (Howell, 1999).

What followed in England were several proposals for the establishment of an effective
system of registration of deeds to make title simpler. The turning point happened when a
Select Committee was appointed to consider a Bill for registration of deeds introduced by
Lord Cranworth in 1852. The committee’s report in 1853 recommended the introduction of a
proposed scheme for registration of tile (Howell, 1999). Detailing the origin of registration of
title, Simpson citing the Real Property Commissioners’ second report, states that it was a
London solicitor named Thomas George Fonnereau who when giving written submission to

the commission, brought forward the idea of a registry of title and not deeds as:

Although.....my opinion is against a registry of instruments relating to landed
property | entertain little doubt that a registry of the property — a registry which
should in itself be evidence, not of a deed but of a title — would be highly beneficial
by accomplishing facility and cheapness of transfer as well as security of title (Real
Property Commissioners — Second Report, 1838).

Since the Statute of Enrolments and its repeated failures followed the reintroduction once
again of the idea of a general register, the Commissioners from whom the idea developed
were of the opinion that the introduction of registration of title was dependent on extensive
alteration of the law (Simpson, 1976). The importance of legislative support to introduce a
functional land registration system was evident, even at that time in England. The purpose of

this research is not to trace and detail all the legislative enactments and their failures but to
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consider the major ones and how they influenced the current legislative framework for the

registration system.

This discussion would be incomplete without mentioning the Land Transfer Act 1875 which
is the basis of the system operating today in England. The major contribution of this Act on
the registration system was by way of providing remedies for three defects that were
identified in the previous statutes. The wide discretionary powers of the registrar to hear and
determine objections were curtailed by referring matters to court. Secondly, precision
regarding boundaries was made flexible, and finally registration was confined to full legal
ownership only, thus excluding all partial and equitable interests from the requirement of
registration (Simpson, 1976).

The next major legislative leap was the enormous scope of the 1925 legislation which was
designed to tackle Property Law, registration systems, and practice. Eminent authors on

Property Law considering the positive contribution of this legislation, pointed out:

These Acts have simplified both practice and study in a multitude of ways. Obsolete
and incongruous rules have been cleared away; new and beneficent principles have
been invented, in a great many matters it is now unnecessary to go behind these Acts.
But they are not a code: as was said in 1925, they represent evolution rather than
revolution. They proceed by patchwork, often adapting old ideas to new problems in
much the same manner as led the old law into some of its tangles. But on the whole,
they have done much to infuse simplicity and reason (Megarry and Wade, 1966).

The Land Registration Act 1925 proved to be more of a success story than its predecessors,
and this success was partly attributable to what Thompson calls the principle of compulsory
registration of title (Thompson, 2003). Up until the enactment of the Act, the regime had
permitted voluntary registration of title which did not make the land registration system

popular.

3.3.2 Title Registration and its development in the nineteenth century
Before considering the substantive effect of the Land Registration Act 1925 on the title
registration system, it should be noted that two distinct schools of thought were developing at
the same time. Simpson refers these two schools as the battle between theory and practice:
private conveyancing reform versus registration of title. Registration of title was successful in
theory but in practice, it proved to be difficult to establish, while private conveyanicng was
accepted in practice and it was difficult to replace it completely (Simpson, 1976). Chapter
one of this research has outlined the conveyancing process and reiterated that the registration
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process is in fact the end product of the conveyancing process, and this may not be a suitable
interpretation for this historical development in England, since registration was voluntary. It
would be more appropriate for the Zambian situation where private conveyancing has not
been possible without registration of deeds.

The Land Registration Act 1925 and the Law of Property Act, simplified and codified
existing land law in England, and further built on the system of title registration which was in
existence before the nineteenth century (Cooke, 2003). The concentration for this research is
not the Law of Property Act which is the substantive land law but the Land Registration Act
of 1925 which provides for the system of registration of title to land. Further, this research
will not attempt a complete analysis of the entire Act but will identify the provisions within
the Act that will serve as valuable comparator with the LDRA in Zambia. It should be noted
that the English Act of 1925 has now been repealed and replaced by the Land Registration
Act 2002, but it is necessary to outline the essential framework provided in the 1925 Act
which has remained in the new Act. Thompson articulates the old Act with reference to the

new Act by stating:

Despite this new legislative reform, the system put in place by the 1925 legislation
still remains the bedrock upon which modern land law is based Although the 2002
Act will, for the future, be the principal piece of legislation relating to land ownership
in this country, a good deal of the theoretical underpinning of the subject will remain
that provided by the 1925 legislation (Thompson, 2003, p.61).

3.3.3 The seventy-five year journey of the Land Registration Act 1925.

The Land Registration Act 1925 was introduced at a time when title registration and its
legislative framework existed in England. There were two main points to be considered under
the Act firstly, the absence in the previous legislation for an indemnity fund to pay out
compensation for errors in the register (Cooke, 2003). Secondly, that registration was on a
voluntary basis and there would be no requirement to register if there was no transaction
regarding that particular property or parcel of land. Even where there was a transfer of
property, it could be carried out under what was called private conveyancing. At that time,
registration was also considered to be expensive due to the standard of title to be proved and
the rigid procedure involved (Cooke, 2003).

There is need at this stage to point out the difference between the two systems of
conveyancing in relation to the registration process in England. One was registered

conveyancing and the other was unregistered or private conveyancing. The difference
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between them can be explained with regard to a property transaction and the manner in which
the vendor of a property proved his ownership to the intending purchaser. Under the
unregistered system, the vendor will prove ownership by establishing that he had undisturbed
possession of the property for a long period of time. This is done by the production of the
documents known as conveyances. Collectively, these documents are called, ‘title deeds’
(Butt & Duckworth, 2008/2009). To show proof of ownership, there must be no missing link
in the chain of documents. The major setbacks of this system were its cumbersomeness,
expense and repetition every time a property transaction occurred, including time consuming

work to establish title.

In order to address all these setbacks, a registered conveyancing system was introduced.
Under this system, the government establishes and maintains a register of title to land and
every time a transaction affecting that piece of land takes place, there is need to notify the
registry. The amending details are then entered and recorded against the title to that particular
piece of land. This meant that the intending purchaser only had to search the register to
confirm the information regarding that particular piece of land. “A register of title is an
authoritative record, kept in a public office, of the rights to clearly defined units of land as
vested for the time being in some particular person or body and of the limitations, if any, to

which these rights are subject” (Simpson, 1976, p.16).

The choice between registered and unregistered conveyancing did not provide the solution for
land registration in England. There was need (as Lord Birkenhead who become the Lord
Chancellor decided to set up a committee) to overhaul land law and the systems of land

transfer. The Committee which was set up,

........ agreed unanimously that the existing Law of Real Property is archaic and
unnecessarily complicated and that no great improvement in the existing systems of
transfer of land whether registered or unregistered can be effected until the Law of
Real Property has been radically simplified (Fourth Report of the Committee, (1919).

Thus the Land Registration Act 1925 was enacted for a framework to support titles

registration for registered conveyancing in England.

The question that required addressing was, Whether the Land Registration Act was a success
story in addressing the problems of unregistered conveyancing identified above? The answer
is that some authors are not convinced and have concluded that registered systems make

conveyancing more expensive without any useful improvement in the quality of titles.
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(Smith, 2000). The same author has, in the new edition of his book, shown that registration is
good but it is more expensive when compared with unregistered conveyancing because of
Land registry fees. On the issue of speed and efficiency, the author is not convinced that there

was much improvement (Smith, 2003).

The Land Registration Act 1925 was repealed and replaced by the Land Registration Act
2002 and it was brought into force in October 2003. The principal Act is divided into twelve
parts and has thirteen schedules attached to it. Writing about the Act and the changes that it
proposes, Cooke making reference to the consultative papers preceding its enactments, states:

But the 2002 statute is designed to change more than the procedure for sale and
purchase. The consultation paper that preceded it announced that one of the objects of
reform would be to bring about acceptance, of ‘not a system of registration of title but
a system of title by registration. The new law will continue a process which can be
seen to have taken place throughout the twentieth century, whereby land registration
has gradually changed the nature of ownership of land (Cooke, 2003, p.1).

Commenting further on the better drafted provisions in the 2002 Act as compared with the
1925 Act, Thompson making reference to the reports of the law commissions, agrees that the

changes will modernise land registration and reshape land law by stating:

For over seventy-five years, the law governing land registration was underpinned by
the Land Registration Act 1925, as amended. Pursuant to a joint report by the Law
Commission and the Land Registry, a radical overhaul to the system was proposed.
Following consultation, a further joint report was published, entitled: Land
Registration for the Twenty First Century: A Conveyancing Revolution. As the title to
this report suggests, the changes introduced are intended to be substantial and these
changes have now been implemented by the Land Registration Act 2002. While it
may be an overstatement to say that the changes made by the Act............. , 1t 1S
undoubtedly the case that the Act and, in particular, the introduction of compulsory
electronic conveyancing, which will be implemented in several years’ time will
reshape the terrain of modern land law (Thompson, 2003, p.94).

It is clear from the above discussion that the LRA 2002 is a well drafted legislation to support
land registration systems in the modern era. The next part looks at the detailed provisions of

the Act as they relate to the three principles of the Torrens system.

3.4 Land Registration Act 2002 as it relates to the mirror, curtain and insurance
principles of Torrens system

In England, the period from 1980 to 1995 marked the beginning of turmoil between the Law
Commission and the land registry. Mainly due to lack of political support, the reforms to the

legislative framework existing under the LRA 1925 resulted in a fifteen year struggle before
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the enactment of the LRA 2002. The first two reports of the Law Commission advocated for
reforms in the existing title registration systems, while the third report suggested substantive
changes to the legislative framework under the LRA 1925. The fourth and final report
included changes to the Land Registration Bill which would repeal the LRA 1925 (Great
Britain, Law Commission Report, 1986-7). It was only in 1988 that the Law Commission and
the Land Registry joined hands and their efforts was the production of a report introducing
substantial changes resulting in the enactment of the LRA 2002 (The report was entitled:
Land registration for the Twenty First Century: A Conveyancing Revolution, 2001).“What
ensured the passage of the Land Registration Act 2002 through Parliament were its
provisions for electronic conveyancing” (Cooke, 2003, p.31). Electronic conveyancing is
beyond the scope of this research but it is worth mentioning that at the time of writing this
research in 2014, there are no positive signs of hope that the electronic conveyancing system
is up and running in England. Kelway, commenting on electronic conveyancing stated that it

is more of a dream than reality in England (Kelway, 2009).

The LRA 2002 makes several major reforms to the law regulating registered land and
modernizing the badly drafted, unclear and complicated LRA 1925. In addition, the 1925 Act
had been on the statute books for nearly three-quarters of a century, which meant that there
was need to repeal and replace it in its entirety with a modern version. The Law

Commission’s consultative document stated:

Furthermore, after nearly three-quarters of a century on the statute book, a number of
practical difficulties have arisen with the present legislation that need to be remedied.
Some of these require significant changes to the legislation (Great Britain, Law
Commission Consultative Document, 1995, paral.4).

The background information to the enactment of LRA 2002 shows clearly that the purpose of
the legislation was to create an electronic conveyancing system for titles registration. The Act
under Part 8 bears the heading, ‘Electronic Conveyancing,” proclaims the purpose of this
statutory enactment (LRA 2002, sections 91 and 93). In addition to this, the fundamental
objective of the Act is the creation of a register which is ‘a complete and accurate reflection
of the state of the title of land at any given time’ (Dixon, 2010). The LRA 2002 also presents
major reforms to substantive land law and principles such as adverse possession which are
separate but connected to registration. The purpose of this research is not to analyse the entire
Act but to consider the same principles which informed the LRA 1925 regulating the three
principles of the Torrens system that have now been embodied more ambitiously in LRA
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2002. The three principles being the ‘mirror’, ‘curtain’ and ‘insurance’ that were initially
derived from the Torrens system and imported into the English system (Ruoff, 1957). The
aim of the next part is to analyse the legislative provisions of the LRA 2002 as they reflect
the three principles stated above.

3.4.1 LRA 2002 and its pursuit of the mirror, curtain and insurance principles
The mirror, curtain and insurance principles are the product of the common ancestor to LRA
1925 of England and the Real Property Act 1858 enacted to support the Torrens system of
tiles registration. As explained above, this research is not a comparative analysis of English
and Torrens system of title registration but a reflection of how the three principles of the
Torrens systems are provided for under the LRA 2002. Simply explained, the mirror principle
is that the register should reflect or mirror all rights and interests regarding title to registered
land. This principle was reaffirmed in a joint report leading to the enactment of the LRA
2002 in the following terms:

The fundamental objective of the [Act] is that, under the system of electronic dealing
with land that it seeks to create, the register should be a complete and accurate
reflection of the state of the title to land at any given time, so that it is possible to
investigate title to land, with the absolute minimum of additional enquiries and
inspections (Great Britain, Law Commission Report, 2001, para.1.5).

3.4.2  Mirror Principle

The three principles of the Torrens are inter-dependent and linked in many aspects, and the
curtain principle espoused below overlaps to some extent with the mirror principle. Under the
mirror principle, the register book reflects all facts material to an owner’s title to land. In the
case of Registrar of Titles (Vic) v. Paterson (1876), the court explained the mirror principle:
“[T]he register book reflects all facts material to an owner’s title to land. Nothing that is not
actually registered appears in the picture but the information that is shown is deemed to be
both complete and accurate...” (Registrar of Titles (Vic) v. Paterson 1876, p.117).

The mirror principle outlines that the register should reflect or mirror all rights and interests
regarding a title of registered land as long as they are required to be registered. There are two
things that do not appear on the register, interest that are incapable of registration such as
land held on trust, and secondly interests that may not be registered such as an equitable
mortgage. What is deemed under the mirror principle is that the information which is shown
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is both complete as well as accurate” (Ruoff, 1952). “But although the register is deemed to

be both correct and complete in fact it is never perfect in either respect”(Ruoff, 1952, p.119).

The mirror principle has two angles to it depending on whether it is viewed by the purchaser
or the proprietor (owner of the land). The purchaser has been given due attention above but
what does registration mean to the proprietor? When she looks at the register, the entire story
about the rights and interests are not available by simply inspecting the register. There are
matters that may be exempted from being registered such as an equitable mortgage which
remains unregistered and unprotected but bind the proprietor through a contractual agreement
(Cooke, 2003). To the proprietor, a further distinction of value is whether the land is subject
to first registration or registration of disposition. “But different considerations apply to first
registration from those operative on the registration of a disposition of already-registered
land” (Cooke, 2003, p.86).

First registration is provided for under LRA 2002, Section 11 which replaces Section 5 of
LRA 1925 and bears the title ‘effects of first registration’:

(1) This section is concerned with the registration of a person under this Chapter as
the proprietor of a freehold estate.

(2) Registration with absolute title has the effect described in subsection (3) to (5).

(3) The estate is vested in the proprietor together with all interests subsisting for the
benefit of the estate.

(4) The estate is vested in the proprietor subject only to the following interests
affecting the state at the time of registration-

(a) interests which are the subject of an entry in the register in relation to the
estate,

(b) unregistered interests which fall within any of the paragraphs of Schedule
1, and

(c) interests acquired under the Limitation Act 1980 (c.58) of which the
proprietor has notice.

(5) If the proprietor is not entitled to the state for his own benefit, or not entitled
solely for his own benefit, then, as between himself and the persons beneficially
entitled to the estate, the estate is vested in him subject to such of their interests as he
has notice of.

(6) Registration with qualified title has the same effect as registration with absolute
title, except that it does not affect the enforcement of any estate, right or interest
which appears from the register to be excepted from the effect of registration.
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(7) Registration with possessory title has the same effect as registration with absolute
title, except that it does not affect the enforcement of any estate, right or interest
adverse to, or in derogation of, the proprietor’s title subsisting at the time of
registration or then capable of arising (Section 11 LRA 2002).

Cooke, espouses the interpretation of Section 11 as not only what the effect of first
registration is but also the mirror principle and the reflection of the title on the register on
first registration. “.....the effect of registration as proprietor of a freehold estate is that the
estate is vested in the proprietor ‘together with all interests subsisting for the benefit of the
estate” (Cooke, 2003, p. 86). Thompson emulate the exceptions to Section 11 as read together
with Schedule 1 of LRA 2002 which outlines unregistered interests which override first
registration which amongst others include interests of persons in actual possession. The
summation of the two provisions, Section 11, Subsections (3), (4) and (5) as read together
with Schedule 1 of LRA 2002 brings forth the position of the registered proprietor on first

registration.

This provision is fundamental to the working of the system. It operated at two levels.
First, it has a credit side, stipulating what it is that the statute gives to the registered
proprietor, and, secondly, making clear the rights to which he takes subject
(Thompson, 2003, p.109).

Property law is based on a general rule under contractual principle that one cannot give what
one does not own expressed in a Latin maxims nemo dat quod non habet. This means that if
the owner or proprietor of a parcel of land does not have title to that land or if he purports to
convey more than what she owns, the transfer is void or has no legal effect. This is where an
exhaustive search of the chain of title in the case of deeds registration system and the search
of the register in the case of titles registry, will not give the purchaser complete security due
to the nemo dat rule. There are several examples of defects of title that will not be revealed
by a search. These may include deliberate removal of documents from the chain of title,
purported fraudulent conveyance of title, cases where the conveyance was void due to forgery
and incorrect or incomplete documents where interest purporting to be conveyed has failed to
pass from the vendor to the purchaser of the property (Edgewoth, Rossiter, Stone,. &
O’connor, 2012).

The legislative structure under the LRA 2002 also creates a major exception to the nemo dat
rule. Judicial interpretation of what Thompson correctly asserts as “the statutory magic” was
stated in the case of Re 139 High Street, Deptford, (1951). The facts of this case involved a

conveyance of a shop together with an annexe. The purchaser was registered as the proprietor
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with an absolute title of both the shop and the annexe. It was later discovered that the annexe
did not belong to the Vendor but to a third party. The third party applied to court to secure the
rectification of the register so that the land (comprising the annexe) could be returned to him.
The action by the third party succeeded and the proprietor in this case, the purchaser, was
deprived of the annexe. The effect of section 5 of the LRA 1925 was undone and it was
ordered that the register be rectified. The proprietor was entitled to compensation for the loss
he had suffered as a result of the rectification. This point will be elaborated further under the
insurance principle of the Torrens system discussed below.

“The point for present purposes, is that what was once termed “the statutory magic” had
operated to vest the registered proprietor the legal estate to the land, even though the person
who had purported to transfer the land to him did not own the land which he had purported to
convey” (Thompson, 2003, p.109). The effect of “the statutory magic” has been given
statutory approval under the LRA 2002; Section 58(1) which is on conclusiveness of the
register and provides that: “If, on the entry of a person in the register as the proprietor of a
legal estate, the legal estate would not otherwise be vested in him, it shall be deemed to be

vested in him as a result of the registration.”

One major issue not addressed by both the statutes being the LRA 1925 and the current law
LRA 2002 is equitable interest. Thompson alluded to this problem stating that: “.......the fact
of registration is conclusive as to the location of the legal title; it is vested in the registered
proprietor. Unfortunately, neither the old nor the new Acts dealt explicitly with the ownership
of the equitable title” (Thompson, 2003, p.110). Cooke commenting on the two principles of
the Torrens system states that title registration functions as a mirror and a curtain in which the
mirror reveals while the curtain hides (Cooke, 2003). She further alludes that; “The strange
thing about this mirror is that it is an active one; what it reveals has been made true, at least to
some extent, by the register itself” (Cooke, 2003, p.53). Therefore whoever is indicated by
the register to be the registered proprietor does have vested in him that legal estate even
where the wrong person is registered due to an error, forgery or fraud? Section 58 of LRA
2002 makes no reference to equitable interests and rightfully so simply because registrable

estates are legal estates only.

The mirror principle in summary uses the central registry where each parcel of land is
recorded to operate as a mirror which accurately and completely reflects all legal interests in

the land material to the owner’s title. The curtain principle states that the purchaser should
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not in fact concern himself with trusts and other equitable interests lying behind the curtain of
the register. Statutory provisions under the LRA 2002 anchored around the mirror principle,
have been outlined above while legislative enactments supporting the curtain principle will be

discussed under the next subheading.

3.4.3 Curtain Principle
The curtain is the second principle of title by registration and states that one should not go
behind the register to discover interests in the land. The curtain principle means that the
register is the sole source of information for anyone who wants to buy the property and they
need not be concerned with trusts and equities which lie behind the curtain (Ruoff, 1957).
The manner in which the “curtain” operates in practice has been aptly described by Stein as

follows:

| remember Mr Justice Chitty, in his judgment in some case — | think Corritt v. Real
Person Advance Co. (42 Ch. D. 263) describing the curtain as follows: “You shut your
eyes very tight and pretend you don’t see. I do not think this remark got into the
printed report, but it very vividly described this game of pretence, or of deeming one
thing to be another. Still this game of pretending that you can’t see behind the curtain,
or of deeming one thing to be another is quite effective and useful provided you don’t
play tricks with high explosives (Stein, 1983).

The true title may not be revealed by the register but it is understood that equitable interests
are not to be recorded on the register unless the status specifies. This means that ownership is

simplified by the doctrine of the ‘curtain.’

The curtain principle hinges on simplicity and to ensure simplicity in the operation of the
Torrens system, none can be more effective than a proper application of what the writer has
called the curtain principle (Ruoff, (1952). The curtain principle is one of the main devices to
ensure simplicity in the operation of the Torrens system and this fact has even received
judicial recognition by an Australian court: “The register was not to present picture of legal
ownership trammelled by all sorts of equitable rights in others, which those who dealt with
the registered proprietor must take into account” (per Rich and Evatt, JJ., in Wolfon v. R.G.

of New South Wales, 1934, p. 308).

The question is, How does the LRA 2002 provide for and support the curtain principle? It
does this by setting out its aims and extending the scope of rights which are registrable.
Section 2 of the LRA which is entitled scope of title registration, lists those estates that can be

registered:
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This Act makes provision about the registration of title to-

(a) Unregistered legal estates which are interests of any of the following kinds-
Q) An estate in land
(i) Arrentcharge
(iii)) A franchise
(iv) A profita prendre in gross, and
(V) Any other interest or charge which subsists for the benefit of, or is a
charge on, an interest the title to which is registered; and
(b) interests capable of subsisting at law which are created by a disposition of an
interest the title to which is registered (Section 2, LRA 2002)

The above section provides for first registration of certain unregistered legal estates and what
has been termed by Cooke, next-generation registration where registration arises from
registered estates (Cooke, 2003). The meaning of ‘legal estate’ under the general
interpretation section 132 has been maintained from the Law of Property Act 1925 despite the
promise by the Law Commission to include a statute specific definition of ‘estates and
interest’ (Great Britain, 2001 Law Commission consultative doc. Para.3.4) Two obvious
problems remain; firstly, it makes the drafting of section 2 unpleasant by cross referring
between statutes drafted at the interval of seventy-seven years. Secondly, interpretation of
section 2 may pose problems with the inevitable amendment or repeal of the LPA 1925 in the

near future to reconcile it with LRA 2002.

It should be emphasised that what is registered is not the land itself, but the title to the land
(refer to chapter two for definitions and explanation of the terms used in Land Law as they
relate to land registration). There is need to separate registration with an independent title and
registration of matters that affect that title (Thompson, 2003). What this entails is that title to
the land can be registered, legal estates in land can be registered as well as other interests in
land can be substantively registered with a separate title (LRA, 1925, S2). The scope of what
can be registered under the LRA2002 has been expanded to include rentcharge, a franchise,
and a profit a prendre in gross. The three terms require brief explanations so that they can be
clear how expanding the scope of what can be registered has a bearing to the curtain
principle. “The rentcharge is a sum of money payable on a freechold” (Cooke, 2003, p.37).
Freehold tenure has been described in this research under chapter two in detail. The general
interpretation Section 132 of LRA 2002 does not provide definitions of the three terms stated
above but guidance can be sought from the judicial definition of a franchise. A franchise is “a
royal privilege or branch of the royal prerogative subsisting in the hands of a subject, by grant

from the King” (Spook Erection Ltd v. Secretary of State for the Environment, 1989, at p.305
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per Nourse L.J.). Once again, the historical development of land and the complex position of
the grants from the King feature into the statutory provisions of the law. For a profit a
prendre, the Law Commission’s report did provide a definition and an example to clarify its
meaning. A profit on the other hand is a right to take something from someone else’s land
such as fish or game and this right can exist as a right per se separately from ownership of
land (Megarry, and Wade, 1966). These rights can now be registered in England with their
own titles but they are subject to voluntary and not compulsory registration. This concept fits
well into the curtain principle in that more rights are brought on the register resulting in a
complete record, and an intending purchaser of land need not go behind the register to

discover those rights and interests in land.

On first registration of title, the LRA 2002 makes a distinction between what is termed
voluntary registration under Section 3 and compulsory registration under Section 4. Of
relevance to this research is a specific subsection under compulsory registration, section
4(1)(c)(i) which states: “The requirement of registration applies on the occurrence of any of

the following events-

(c) the grant out of a qualifying estate of an estate in land-

(i) for a term of years absolute of more than seven years from the date of the

This section provides that a lease granted for more than seven years must be registered.
Under the previous statute, the LRA 1925, only leaseholds of 21 years or more had to be
registered. The clear effect of change in the statutory provisions is that more proprietary
interests can be brought onto the register, thereby making the record even more complete and

thus reducing the need to go behind the curtain.

Section 3 provides the basis for voluntary registration of the estates that re-listed under sub-
sections 1 to 7. Details of the nature of the estates is beyond the scope of this research. The
issue of concentration for this research relates to the change that comes through the
legislative provision governing Crown Land under Part 7 of LRA 2002, more specifically,

Section 79. It was a theory of the feudal era that all land is ultimately held by the Crown.
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Since land registration provisions are based on registration of estates, the Crown could not be
registered as the proprietor of a particular parcel of land in England. Due to this, ancient lands
of the Crown were not registered as freeholds and there are in fact large tracts of land in
England held by the Crown and no one has an estate in that land, and the Crown holds the
land in demesne. Demesne Crown land is land belonging to the sovereign personally, or to
the government as distinguished from private ownership of land (Garner, 1999). The change
to the legislative provisions comes in the form of voluntary registration of demesne Crown
land. Under LRA 2002, this is provided for under special cases and Section 79 which is
headed ‘voluntary registration of demesne land’. Section 79 solves the problem of demesne
Crown land by enabling Her Majesty to grant an estate in fee simple absolute in possession
out of the demesne land to herself (Thompson, 2003). In addition, section 79 lays down the
procedure and the manner of the application as read together with Section 3 which addresses

the question when title may be registered. Section 79 states:

(1) Her Majesty may grant an estate in fee simple absolute in possession out of
demesne land to Herself.

(2) The grant of an estate under subsection (1) is to be regarded as not having been
made unless an application under section 3 is made in respect of the estate before the
end of the period for registration

(3) The period for registration is two months beginning with the date of the grant, or
such longer period as the registrar may provide under subsection (4) (Section 79,
LRA, 2002).

The position of the law before the LRA 2002 was demonstrated in the case of SCMLLA
Properties Ltd v. Gesso Properties (BVI) Ltd, 1995, which involved land that had reverted
back to the Crown by escheat. The process was applied when land ownership reverted back to
the lord when the immediate tenant died without heirs. In this case, there was an attempt to
purchase land which had vested in the Crown as an automatic escheat following the
disclaimer of freehold land. Under the LRA 1925, the legislative provision permitting the
Crown to hold land was not provided for. Disallowing the registration of the land, Stanley
Burnton QC stated that a major lacuna in the system of land registration in England rested on
the fact that the Crown cannot hold land of itself and that the land registry is only empowered
to register title to estates in land. It is for this reason that the ancient lands of the Crown are

not registered as freeholds. (Gray& Gray, 1998).

It is significant, for instance, that the ancient Crown lands could not be registered as freehold

titles under the statutory regime provided by the LRA 1925 -- "a major, but unremarked,
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lacuna in the system of land registration in England and Wales" (Scmlla Properties Ltd v
Gesso Properties (BVI) Ltd ,1995 793 at p.798). The Crown cannot hold land of itself; and
the Land registry is empowered to register title only to "estates” in "land", the latter term
statutorily requiring the existence of "tenure™ (Land Registration Act 1925, ss 2(1), 3(viii)).
The LRA 2002 has now addressed this lacuna in the system of land registration by the
provision of Section 79 quoted above. Once again, this legislative provision has brought the
curtain principle into focus by allowing more rights to be brought on the register so that the
intending purchaser need not go behind the register to discover interests in land.

As explained under the mirror principle, the register becomes the only source of information
and the intending purchaser need not be concerned with any trusts or equitable interests that
may lie behind this curtain. The curtain principle can draw it analogy from the veil of
incorporation in Company Law. This is where a curtain is drawn between an artificial legal
entity and its members or directors to protect the company from liability in cases of fraud and
abuse of powers by its owners and managers. In the same vein, the curtain principle under the
Torren’s system would serve to protect the intending purchaser from hidden interest that
cannot be discovered by a simple search of the register. The register serves as a screen and
keeps information that the purchaser does not need hidden. Cooke describes this implication
as those trusts and equitable interests that cannot in anyway affect the intending purchaser of
land (Cooke, 2003). Trusts and equitable interests fall within the realm of substantive

property law and therefore beyond the scope of this research.

The third and final principle of the Torrens system of titles registration is the insurance
principle. The insurance principle hold that if the mirror of title gives an incorrect or
incomplete reflection by which loss is incurred the state will compensate that person. The
next subheading will detail the insurance principle and its reinforcement through the statutory
provisions of LRA 2002.

3.4.4 Insurance Principle
The third pillar of the Torrens system has been called the Insurance principle by most of the
academic writers on the Torrens title registration but in the Australian jurisdiction it is
referred to as the assurance fund which is basically used to settle successful claims under the
insurance principle (Stien, 1983). Ruoff has described the Insurance principle as: “.......that

the register is deemed to give an absolutely correct reflection of title but if, through human
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frailty, a flaw appears, anyone who thereby suffers loss must be put in the same position, so

far as money can do it, as if the reflection were a true one” (Ruoff, 1957, p. 13).

The insurance pillar ties in well with the first principle being the reflection of the register
under the mirror principle. This link is accurately stated by Ruoff as well as Thompson in the
following assertions: “Primarily it warrants that if the mirror of title gives a specious or an
incomplete reflection by reason of which someone incurs a loss that cannot otherwise be
made good, the State will recompense him” (Ruoff, 1952, p. 194). Compared with: “This is
that the state provides a guarantee of the accuracy of the register and will compensate any
person who suffers loss as a result of any errors contained in it” (Thompson, 2003, p. 95).
Cooke’s summation of the two views presented above states that it is a myth to have what she
calls an ‘ideal title register’ , that most title registers are incomplete and vulnerable to human

error and fraud and therefore it is impossible to have a complete mirror of title.

In fact it should be noted that the three principles of the Torrens title registration are closely
interlinked and the distinction between them is a fine line. The purpose of presenting the
three principles separately in this chapter is not to identify the differences between them but
to show how the legislative provisions under LRA 2002 relate to the three principles. The
insurance principle as described above is that once title is registered, it is guaranteed by the
state and supported by a statutory scheme of indemnity. It is for this reason that this principle
under the Torrens Act and not the system has been termed as ‘assurance’ rather than

‘insurance’.

Under the insurance principle, if for some reason the mirror of title gives an incomplete
reflection and loss occurs due to this, the state will provide monetary compensation. When
the state compensates, there is a conversion of a legal right into cash for the person deprived
to be put in the same situation as before, so far as money can do it, as if the wrongful act had
not taken place. This principle was laid down in the case of Registrar of Titles v. Spencer
(1909). The unfortunate part is that an action based on this principle would fail in the case of
a forged transaction due to a lacuna in the law. In the case of Gibbs v. Messer and Others
(1891), the case involved the name of a registered owner having been removed in favour of a
fictitious and non-existing transferee as a result of a forged transfer; a mortgage purporting to
have been executed by such transferee was subsequently put upon the register by bonafide
mortgagees. In an action by the true owners against the registrar, the mortgagees and the

perpetrator of the fraud, it was decided that the plaintiff’s name must be restored to the
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register. Furthermore that the mortgage was invalid and did not, in favour of the mortgagee,

constitute an encumbrance of the plaintiff’s title.

The only case where the insurance principle cannot be successfully applied is where forgery
is proved. This research will answer two questions firstly, how the insurance principle is
reflected in the LRA 2002 and secondly, whether cases of forgery remain as an unfilled
lacuna in the new legislative provisions. Ruoff provides a neutral answer by suggesting that
the lacuna in the law does not in any way undermine the excellence of the insurance principle

under the Torrens system (Ruoff, 1952).

The answer to the question on the insurance principle reflected in the LRA 2002 is found
under Section 103 entitled ‘Indemnities’. The section does not provide any statutory
guidelines but brings into effect Schedule 8 whose subheading is ‘entitlement’ and states as

follows:

1(1) A person is entitled to be indemnified by the registrar if he suffers loss by reason

of-

(@) rectification of the register,

(b) a mistake whose correction would involve rectification of the register,

(c) a mistake in an official search

(d) a mistake in an official copy

(e) a mistake in a document kept by the registrar which is not an original and
is referred to in the register,

(F) the loss or destruction of a document lodged at the registry for inspection
or safe custody

(g) a mistake in the cautions register, or

(h) failure by the registrar to perform his duty under section 50.

(1) For the purposes of sub-paragraph (1)(a)-

(&) Any person who suffers loss by reason of the change of title under section
62 is to be regarded as having suffered loss by reason of rectification of the
register, and

(b) The proprietor of a registered estate or charge claiming in good faith under
a forged disposition is where the register is rectified, to be regarded as
having suffered loss by reason of such rectification as if the disposition
had not been forged.
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(2) No indemnity under sub-paragraph (1)(b) is payable until a decision has been
made about whether to alter the register for the purpose of correcting the mistake;
and the loss suffered by reason of the mistake is to be determined in the light of
that decision (Schedule 8, LRA, 2002).

Considering the overall effect of the LRA 2002 it is to provide certainty as to the ownership
of land and indemnity arises in cases where rectification was done due to mistake.
(Thompson, 2003). Alteration to the register is covered by discretionary indemnity for both
loss suffered as a result of rectification, and also loss as a result of refusal to rectify (LRA
2002, Sched.8, and para.l). lllustrating this point is the case of Re 139 High Street, Deptford
(1951), involving indemnification of loss due to rectification of the register. The case arose
because a wrong person had been registered as the proprietor of an annexe of the parcel of
land. The property was then restored to the person who had title. An example of the insurance
principle can be amplified by distinguishing title that is registered and title that is not
registered. Thompson commented thus when making reference to the case of Re 139 High
Street, Deptford (1951 as follows:

The position contrasts with that which pertains when title is unregistered. In that case,
if a person had purported to convey land which he did not own, the conveyance would
have had no effect and the purchaser would have paid money but got no title to the
land. Where title is registered, he first gets title to the land and, if he is deprived of
that land, by rectification, he is compensated from public funds; an example of the
insurance principle (Thompson, 2003, p.154).

Of relevance to the concept of entitlement to be indemnified is the distinction between
rectification and alteration of the register. The LRA 2002 attempts but does not succeed to
make the distinction under Schedule 4.1 by stating: “In this Schedule, references to

rectification, in relation to alteration of the register, are to alteration which-

(@) Involves the correction of a mistake, and

(b) Prejudicially affects the title of a registered proprietor.”

“Schedule 4 makes provision for the register to be altered’ and certain instances of alteration

are defined as ‘rectification” (Cooke, 2003, p.122).

Rectification means the correction of a mistake that affects the title which the registered
proprietor is holding, causing loss. Indemnity is paid if loss is caused by that rectification
under Schedule 8. Cooke’s analysis of the special provisions relating to the rectification of

the register is to deal with mistakes. She states that mistake has not been defined by the Act
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but the intention that comes out clearly from this statutory provision is that mistake does not
only include innocent errors but a forged transfer is also a mistake under Paragraph 2(b) of
Schedule 8 Cooke, 2003).

To answer the second question, the only reference that schedule 8 makes regarding a forged
disposition is under paragraph 1 2(b). Thompson articulates a possible interpretation of this

provision as read together with Schedule 4 in the following words:

Schedule 8, paragraph 1(2)(b) provides that the proprietor of a registered estate or
charge claiming in good faith under a forged disposition is, where the register is
rectified, to be regarded as having suffered loss by reason of such rectification as if
the disposition had not been forged. To give this section any effect, it would seem
necessary to hold that the “disponee” of the fraudulent transfer comes within it,
despite the fact that rectification of the register, in the technical sense set out in
Schedule 4, has not occurred (Thompson, 2003, p. 155).

Transfers of land involving forgery or fraud are an exception to the insurance principle and

further explanation regarding the exceptions is beyond the scope of this research.

In summary the insurance principle states that if the mirror of title gives an incorrect
reflection and as a result a person incurs loss, that loss should be met by the state (Giggs,
2001). Transactions relating to land secured by fraud or forgery are an exception to the

insurance principle and continue to remain so under the LRA 2002.

3.5  Deeds Registration: a critical appraisal of statutory provisions in Zambia
Though Zambia was colonized by the British, it did not inherit the system of registration of
title which was introduced on a voluntary basis in England in 1862 and to-date, Zambia still
continues to operate a Deeds registration system. The purpose of this part is not to compare
the titles registration and the Deeds registration systems which have been covered under
chapter two. It suffices to recap the two main problems faced by the deeds registration system
before answering the question why Zambia operates a deeds registration system and not a
titles registration system. In addition, this part shows how the current legislative provisions
under the Lands and Deeds Registry Act (LDRA) reflect the mirror, curtain and insurance

principle of titles registration.

In post-independence Africa, the general trend was that the new rulers did not change the law
received from their departing imperial overlords. To this date in the 20" century, countries
such as Zambia have maintained the inherited laws with little or no substantial changes.

Seidam has aptly commented on this stagnation in Africa generally by stating that what has
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been repealed is in fact only the °‘blatantly discriminatory statutes (Seidam, (1984).
Accordingly, vast areas of the law remain the same as the ones that were inherited and the
courts continue to refer to English precedent for guidance. This statement is of general
application but it is more prominent in private law areas such as property law ((Seidam,
(1984).

“Grants of land and dealings in land are effected by means of documents which are drawn in
compliance with the formalities required by English law as applied in Zambia”(Mudenda,
2007, p.613). The statement above confirms that even though England operates a titles
registration system and Zambia operates s deeds registration system, they both share the
conveyancing documents and formalities to transfer interest in land. The remnants of the
application of English common law, doctrines of equity and English statutes enacted before
17" August 1911 have been a subject of academic debate. Notable is the critique by Harchard
and Ndulo.

For a statute of such fundamental significance Chapter 4 is uncomfortably vague.
There is doubt about the significance of the 1911 date, about precisely which pre-
1911 English statutes are applicable, about what the doctrine of equity means and
most of all there is doubt about whether it embraces the law as developed in the
common law jurisdictions other than England. It is possible to argue that the law
referred to can include only English Common Law. The history of the enactment
supports this view although past history is increasingly of questionable significance in
the circumstances of Zambia (Harchard and Ndulo, 1985).

Common law and equity still continue to be applied in matters of property law in England as
well as Zambia. Megarry and Wade commented in relation to England that even in the realm
of wide statutory provisions, understanding the content of property law requires the principles
of common law and equity upon which the statutory framework has been overlaid (Megarry
and Wade, 2000). This is equally true for Zambia (Mudenda, 2007).

3.5.1 Deeds registration under the Lands and Deeds Registry Act (LDRA)
The legislative framework supporting the deeds registration system in Zambia is based on the
Lands and Deeds Registry Ordinance, which came into operation on 1% November 1914. This
Ordinance went through a major amendment on 1%t May 1944 and forms the basis for the

current Lands and Deeds Registry Act.

There are four objects of the legislation as determined from its preamble. Firstly, it was to

provide for the registration of documents and secondly, to provide for the issuance of
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certificate of title and provisional certificates of title. The third objective is to provide for the
transfer and transmission of registered land and lastly, to provide for matters related to the
three objectives stated above (Long title of the LDRA). This can be compared with the
objects of reforming the law of land registration in England under the LRA 2002. The
objectives have been adopted from a statement made by Barwick CJ in an Australian case.
Firstly, it was to revolutionize conveyancing and secondly, to bring about acceptance of ‘not
a system of registration of title but a system of title by registration’ (Breakvar v. Wall, 1971).
The major differences between the two legislative objectives are firstly, the distinction
between the two registries: deeds and titles and secondly, the development of the proposed e-
conveyancing in England. The Zambian legislation provides for the registration of documents
and therefore establishes a registry of deeds. The deeds registry and its operations have been
explained under chapter 4 of this research.

3.5.2 The Deeds Registration system in Zambia as it relates to the mirror, curtain and
insurance principles of Torrens system

Unlike the previous discussion of the English titles registration and the three principles of the
Torrens, the Zambian situation is different since the registration system is a deeds registration
system. The focus of this compassion will not be the titles registration and the deeds
registration but it will be the three principles of the Torrens system and their reflection in the
LDRA in Zambia. Each of the three principles will not be considered separately as was the
case when looking at the English system but all three principles will be discussed in totality
as they are identified within the legislative provisions. The reason for not considering the
principles individually is firstly because the system in Zambia is not a titles registration like
the one in England but a deeds registration and secondly, the insurance principle is non-
existent in the Zambian system. As argued by Hogg, it is a fact the state does not warrant title
under a deeds registration system wherever the system operates. “Both in Scotland and South
Africa registration is essential to the passing of property in the land conveyed, though there is

no state warranty of title” (Hogg, 1918, p.53)

The elements of the three principles of the Torrens system are once again repeated to
emphasise their importance and show how they link into the legislative provisions of the

LDRA in Zambia. Griggs describes the three principles in simple terms as:

1. The ‘mirror principle.” This principle arises from the use of a central registry
where each parcel of land is recorded in a separate folio in the register. The
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register operates as a mirror to accurately and completely reflect all interests in the
land material to the owner’s title.

2. The ‘curtain’ principle. This states that the purchasers of land should not concern
themselves with trusts and other interests lying behind the curtain of the register;
and

3. The ‘insurance’ principle, which hold (sic) that if the mirror of title gives an
incorrect reflection and as a result a person incurs loss, that loss should be met by
the state (Griggs, 2001,p.).

The link between the three principles is that the register must be accurate and complete, thus
reflecting all interests in the land to the owner’s title and the purchaser of that parcel of land
need not be concerned with what lies behind the curtain of the register, and lastly if the mirror
gives an incorrect reflection, loss arising from that is compensated. This part of the chapter
will address the question on how the above statement regarding the three principles is
provided for under the LDRA in Zambia.

The LDRA is more ambitious in its pursuit of the mirror and curtain principle but creates a
large lacuna as far as the insurance principle is concerned. The LDRA under section 3(1)

establishes the registry of deeds in the following terms:

For the registration of documents required or permitted by this part or any other Act
or by any law to be registered, there shall be an office styled the Registry of Deeds
(hereinafter termed “the Registry”) in Lusaka, and the Minister may from time to time
direct, by Gazette notice, that there shall be a District Registry of Deeds (hereinafter
termed a “District Registry”) in such place as shall be in such notice mentioned for
any district to be thereby defined (Section 3(1) of LDRA).

Section 3 does not only establish the Registry of Deeds situated in Lusaka but also provides
for the establishment of district registries. Exercising the powers vested in him, the Minister
responsible for land matters has established a district registry in Ndola. There have been no
other district registries established in the country at the time of conducting this research.
Since there are only two registries operating for the entire country, it is difficult for land
proprietors to travel all the way to the registries in order to register their rights and interests in
land. It is for this reason that a large part of the country has parcels of land that are
unregistered. Commenting on compulsory registration such as the one in England and its
relation to low income countries, Dale and Mclaughlin observe that the result is that it
promotes informality since compliance with the laws is a cost that most will not be able to
afford (Dale & Mclaughlin, 1999). This statement is well suited to the situation in Zambia
where it is difficult and costly to register land rights. The case study in this research under

chapter four is limited to the Lands and Deeds Registry in Lusaka only. The reason for
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choosing Lusaka is that the system of registration and the process would be better understood
by observing a registry that has been established for a long period of time and the procedures
have been practically tested as is the case at the registry in Lusaka. The District registry in
Ndola has been set up recently and is not yet fully operational to provide a suitable sample

for such a study.

The dual tenure system in Zambia has been alluded to under chapter one of this research and
it should be emphasised that Land that is subject to registration is state land and not land held
under customary tenure (Mandhu, 2000). Developing a registration system for land held
under customary tenure is beyond the scope of this research. This is mainly because the
nature of rights and interests held under customary tenure have not been accorded their legal
status and secondly, at present there is no system of registration of deeds or title for interest
under customary tenure in Zambia. The initial step for Zambia would be to develop a sound
system for registration of state land which can absorb customary interests in Land as well,
once legal rights are clearly legislated upon. Even the Torrens system of title registration is
easily adoptable to customary tenure or what in Australia is termed ‘indigenous title’.
Wallace rightly suggests that: “Torrens principles are compatible with recognition of
indigenous titles. The barriers to recognition of indigenous relationships with the land are
political and legal, not administrative. The success of the recognition of the indigenous
relationship to land is dependent on the political will of the country in question. If the
indigenous relationship is accorded legal status, the local administration and recording system
can contain the information” (Wallace, 1999). The focus therefore of this research is on
statutory land only and the existing deeds registration system which is governed by the

legislative provisions under the LDRA.

Understanding the nature of the documents that are required to be registered for rights and
interests created under state land are provided for under section 4 of LDRA. Section 4 in part

states:

Every document purporting to grant, convey or transfer land or any interest in land, or
to be a lease or agreement for lease or permit of occupation of land for a longer term
than one year, or to create any charge upon land, whether by way of mortgage or
otherwise, or which evidences the satisfaction of any mortgage or charge, and all bills
of sale of personal property whereof the grantor remains in apparent possession unless
already registered pursuant to the provisions of, ‘The North-Eastern Rhodesia Lands
and Deeds Registration Regulations, 1905 or “The North-Western Rhodesia Lands
and Deeds Registry Proclamation 19107, must be registered within the times
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hereinafter specified in the Registry or in a District Registry if eligible for registration
in such District Registry (Section 4, LDRA).

Two main points arising from this statutory provision is the use of the word ‘purporting’ in
relation to the documents that must be registered and the time limit within which registration
should take place. The two issues have received judicial interpretation in the case of William
Jacks and Company (Z) Limited v. O’Connor (in his capacity as Registrar of Lands and
Deeds) Construction and Investment Holdings Limited (1967). The meaning of the word
‘purport’ from two other English cases, In re Broad, Smith v Draegar (1901) where the
document before the court was a will which on its face appeared to be validly executed but
subsequent evidence could not allow the will to be admitted to probate. However, for other
purposes it was held to be a document purporting to be a will. While in R V. Keith (1855)
which involved the offence of engraving a note purporting to be a bank note, Coleridge, J,
said: “.....An instrument purports to be that which on the face of the instrument it more or less
accurately resembles.” According to the Judge, the intention of Parliament in using the word
‘purporting’ in section 4 is to relieve the Registrar of the great burden of establishing what in
fact is the true nature of any document presented to him. As long as the document appears to
the registrar as resembling a valid document which requires registration, he must accept it for

registration.

Section 4 of LDRA can be compared with section 3(2) of the LRA 2002 in England. The
English statute provides that a person may for registration as proprietor of the land if the
estate 1s vested in him or he is entitled to it. “Section 3 lists the interests in respect of which
one may (not must) apply to be registered as proprietor” (Cooke, 2003, p. 39). The
comparison shows that under section 4 of the Zambian Act, what are registered are the

documents and not the estate in land as is the case in England.

Considering the mirror and the curtain principles the link provided in LDRA is under Section
54 which states that a certificate of title issued by the Registrar of Lands and Deeds shall be

evidence of proprietorship of land. The section provides that:

Every Provisional Certificate and every Certificate of Title, duly authenticated under
the hand and seal of the Registrar, shall be received in all courts of law and equity as
evidence of the particulars therein set forth or endorsed thereon, and of their being
entered in the Register, and shall, unless the contrary is proved by the production of
the Register or a copy thereof certified under the hand and seal of the Registrar, or
unless the rectification of a Provisional Certificate is ordered by the Court, be
conclusive evidence that the person named in such Provisional Certificate or
Certificate of Title, or in any entry thereon, as seized of or as taking estate or interest
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in the land therein described is seized or possessed of such land for the estate or
interest therein specified as from the date of such certificate or as from the date from
which the same is expressed to take effect, and that such certificate has been duly
issued (Section 54 LDRA).

The above legislative provision outlines that it is the production of a Certificate of Title
issued by the Registrar that will prove proprietorship of land. Judicial interpretation of the
above section was given in the case of Chilufya v. Kangunda (1999). The facts of this case
involved a property under the description of Lot No. 4 Munkulungwe situated in Ndola.
There was no dispute that the property was originally allotted to Mr Chilufya for a period of
fourteen years from the 1% of January 1978. Under the Lease attached to the Certificate of
Title, Mr Chilufya was required to put up developments on the land for at least K20.000. The
state on its part had covenanted that if he did not breach his obligations and paid the survey
fees, he would be given a lease for 99 years. There was conclusive evidence to show that
there was development on the land amounting to K143 million. At the end of the 14 year
lease, the Provincial Lands Officer wrote a request to the Commissioner of Lands as per the
required procedure so that a 99 year lease could be issued in favour of Mr. Chilufya. The
problem that emerged at that stage was that the 99 year lease attached to a Certificate of Title
had already been issued to the Respondent, Mr Kangunda for the same piece of land. Mr.
Chilufya was not aware of that and he sued Mr. Kangunda for vacant possession of the land.
Mr Kangunda had been assisted by two senior government officers who had given false
declarations that no developments had taken place on that piece of land in their letters to the
Commissioner of Lands. The judgement on trial was given in favour of Mr. Kangunda and
hence the appeal. The reasoning of the trial judge was based on the fact that Mr Chilufya’s
lease had expired and the title was correctly vested in Mr. Kangunda in accordance with
Section 54 of LDRA. Mr. Chilufya was only entitled to compensation in respect of the

unexhausted improvements made on the land.

Reversing the decision on appeal, the appellate court reasoned that Section 54 of the Act did
not in any way authorise fraud and what in fact had transpired was a clear fraudulent action
by Mr Kandunda and the government officers. Considering the effect of the Certificate of

Title the court construed Section 33 of the Act. Section 33 aptly states that:

A Certificate of Title shall be conclusive as from the date of its issue and upon and
after thereof, notwithstanding the existence in any other person of any estate or
interest, whether derived by grant from the President or otherwise, which but for Parts
111 to V11 might be held to be paramount or to have priority; the Registered
Proprietor of the land comprised in such Certificate shall except in case of fraud, hold
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the same subject only to such encumbrances, liens, estates or interests as may be
shown by certificate of title and any encumbrances, liens, estates or interests created
after the issue of such certificate as may be notified on the folium of the Register
relating to such land but absolutely free from all other encumbrances, liens, estates or
interests whatsoever:

(a) Except the estate or interest of a proprietor claiming the same land under a current
prior Certificate of Title issued under the provisions of Parts 111 to V11; and

(b) Except so far as regards the omission or misdescription of any right of way or
other easement created in or existing upon any land; and

(c) Except so far as regards any portion of land that may be erroneously included in
the certificate of title evidencing the title of such Registered Proprietor by wrong
description of parcels or of boundaries (Section 33 LDRA).

The court concluded that fraud will vitiate the certificate of title. In arriving at that decision
the court held that: “Section 54 of the Lands and Deeds Registry Act does not authorise fraud
and this was a clear case of fraud. The law contemplates that fraud will vitiate a certificate of
title” (Chilufya v. Kangunda, (1999), p.166). This would mean that the Certificate of Title

will have no force or effect and the registered proprietor will not be protected.

The legislative provisions under Section 54 and 33 of the LDRA and the interpretation given
to it in the case of Chilufya v. Kangunda (1999) shows that in the case of fraud on the part of
the registered proprietor, the certificate of title will not be conclusive evidence of proof of
ownership of land. Under the Torrens system, the concept of fraud and forgery is very wide
and the normal conclusion is that a forgery or fraud relating to a transaction in land cannot
pass a title to that piece of land. The land registration system in England does not confer
indefeasibility (protection) on a person who registers a forgery and the same is true under the
Torrens system (Wallace, 1999). The difference between the mirror and curtain principle
under the Torrens system which is the basis of the English system of registration and the
Zambian deeds registration system is that under the former, registration is the source of legal
title and the register is not only the final and highest proof of title but title cannot exist
without it. In Zambia, it is the paper Certificate of Title that is conclusive proof of title to land
but the extent of fraud as a vitiating factor on titles registration have not been given due

consideration by the Courts in Zambia..

Lawful considerations such as the requirement for procedural accuracy, the ethical element of
land registration, the extent of fraud as a vitiating factor in titles registration and the equitable
concept of duality of land ownership have not been considered by the Supreme Court of
Zambia as can be noted from the recent case of Bhura v. Ismail (2015). The basic deeds
registration system suffers from the four deficiencies stated above. A short discussion regards
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the recent case will argue that the Supreme Court arrived at the correct decision but without
addressing or considering the four deficiencies of the deeds registration system outlined

above.

The case was an appeal by Hanif Mohammed Bhura acting through a Power of Attorney
granted in his favour by his sister Mehrunisha Bhura against a judgement of the Lusaka High
Court which had ruled that there was fraud in the issuance of Certificate of Title No. L4491
for Stand 6867, Lusaka and therefore should be cancelled. The brief facts of this case are that
the appellant had commenced an action in the High Court on behalf of his sister, the wife of
the respondent. The claim was to obtain a declaration that the appellant’s sister was the
lawful and registered owner of Stand 6867 Lusaka. It was common cause that the respondent
was initially the legal owner of the property in issue. However, by a Deed of Gift produced in
the Court below the said property was transferred to the respondent’s wife in 1996. The
contentious issue was the signature on the Deed of Gift. It was established that the respondent
was not in Zambia at the time of execution of the said document since he had been deported.
The respondent alleged that the signature on the Deed of Gift and the National Registration
Card were not his as prior to his deportation from Zambia he did not hold a National
Registration Card. In the opinion of the forensic handwriting expert the signature on the Deed
of Gift as well as the National Registration Card was not that of the respondent. However the

expert did allude to the fact that the respondents signature could sometimes change.

The disputed property was occupied by Mary Mumba who had two children with the
respondent. She had place a caveat on the property in issue in 1987 which she did not
remove. There had been no court order to remove the caveat, the Deed of Gift purportedly
executed by the respondent was in fact registered and the property was placed in the name of
Mehrunisha Bhura, the appellant’s sister. On these facts the Learned Judge arrived at the
conclusion that there were irregularities in the issuance of Title No. L4491 in favour to the
appellant’s sister. The Judge also found that the caveat placed by Mary Mumba had been
fraudulently and corruptly removed. This fraudulent removal of the caveat was subject of a
complaint by the respondent to the Law Association of Zambia. The Learned Judge ordered
that the caveat be restored and her conclusion was that the Certificate of Title No. L4491 for
Stand No. 6867 Lusaka was fraudulently obtained and therefore decline to declare the
appellant as the legal owner of the said property. In addition as per Section 54 of the LDRA,

she ordered that the property reverts back to the respondent.
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The manner in which the four deficiencies of the deeds registration system being lawful
considerations such as the requirement for procedural accuracy, the ethical element of land
registration, the extent of fraud as a vitiating factor in titles registration and the equitable
concept of duality of land ownership which were not reflected in the Supreme Court’s
reasoning and will be discussed below by critiquing the grounds of Appeal that the Supreme

Court considered in arriving at its decision.

One of the grounds of appeal alleged that the learned trial Judge misdirected herself in law
and in fact when she ordered the cancellation of the Certificate of Title issued to one
Mehrunisha Bhura and the deletion of entries in the Lands Register in the absence of a
counterclaim. The holding that the High Court was on all fours with the law and is justified is
not entirely correct since the reasoning is not adequate to arrive at that conclusion. Firstly,
Section 11 of the LDRA which is discussed at length in the next paragraph makes provision
for correction of errors in the Register and pursuant to Section 11(2) the deletion of entries in
the Land Register are not only necessitated through a claim by an aggrieved party but the
courts may, if satisfied of the justice of the matter before the court, may make an order for
rectification of the register in such a manner as it shall direct. It is irrelevant that the
defendant makes a counterclaim or not. Secondly, the ethical element in land registration
which is lacking in the Zambian land registration system as provided by Battersby’s was not
considered by the Supreme Court (Battersby, 1995). The ° ethical element in land
registration’ is a challenge to the courts to assess that land legislation providing for a
registration system is both principled and ethical without undermining the good effect of and
achievements of the statutory scheme. The order of deletion of entries in the register and
cancelation of title was in the said case based on a finding of fraud and a counterclaim cannot
be said to a prerequisite for such an order to be made. The court had failed to take up the
Battersby’s challenge of the ethical dimension of land registration. Thirdly, the question of
the necessity of the counterclaim as a prerequisite to such an order would have been pre-
empted by Article 118 (2) (e) of the New Amendment to the Constitution, (Act No.2 of 2016)
which states in part that justice shall be administered without undue regard to procedural

technicalities.

The other ground of appeal, on whether, the learned trial judge misdirected herself in law and
in fact when she held that the allegations of fraud had been proved by the defendant despite
fraud not having been clearly and distinctively pleaded by the defendant in his defence. The

Supreme Court’s upholding of this ground was justified but reasoning could include the
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concept of ‘Duality of Ownership’ and that fact that in order to use title as evidence of land
ownership, the requirement that registration should not only have been done under a correct
system but using the correct method as well, otherwise the land remains as unregistered land.
The concept of ‘Duality of Ownership’ arising under the Law of Trust in England remains a
part of the substantive land laws in Zambia by virtue of Section 2 of The English Law (Extent
of Application) Act, (Chapter 11 of the Laws of Zambia). ‘Duality of Ownership’ refers to
both the legal as well as the equitable ownership of one parcel of land or real property.
Consideration of dual ownership is reflected in the land registration system that provided for
the registration of both types of interests legal as well as equitable to provide a complete
record of the parcel of land. This reasoning was not advanced by the Court is upholding the

said ground.

Further, the defendant’s denial of having executed a Deed of Gift, the claim that the property
belonged to him and the fact that title had in fact changed into the appellant’s name without
the knowledge of the caveator (Mary Mumba) and without a specific court order to remove
the caveat, should have put the learned trail judge on inquiry as to whether the title issued to
the appellant was in fact genuine. To use title as evidence of land ownership, registration
should be done under a correct system and using a correct method otherwise it is null and
void. This change of ownership without the knowledge of the caveator is evidence of
irregularities in the procedure of acquiring the title. It can be concluded that the appellant’s
action were contrary to the statutory framework established within the system of land
registration in Zambia. Section 79 of the LDRA prohibits the Registrar from making an entry
on the Register of charging or transferring the estate or interest protected by the caveat. For
guidance the court could have considered the case of Intestate Estate of Don Mariano San
Pedro Y. Esteban (1996), the Supreme Court’s decision where it was stated that only when
registration is under the correct existing system using the correct mode of acquiring title the
courts will consider title as being vested in the owner. The Court declared the Titulo de
Propriedad No. 4136 is null and void. As a result of this decision, thousands of citizens
became victims of unscrupulous persons peddling such spurious title. The case involved a
corporation engaged in squatting business by selling lands or land rights over such lands not
belonging to it. This clearly means that an accurate record of transaction will guarantee
ownership of land. In the Zambian case there is evidence of fraud and the proof of fraud
distinctly as required by law, even where it fails on account of proof of signatures and the

expert witness does not take the appellants dealing outside the realm of fraud.
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From the critque of the above case it is clear that a deed does not in itself prove title, it is
merely a record of an isolated transaction. If properly drawn, it shows that a particular
transaction took place, but does not prove that the parties were legally entitled to carry out the
transaction and consequently it does not prove that the transaction was valid. Reviewing and
assessing all the documents relating to one parcel of land is extremely tedious and expensive
to undertake for the Courts in order to determine the nature of the registered interests in land.

This is the basic defect of the deeds registration system which this research has addressed.

The insurance principle is not supported by the legislative framework in Zambia. This third
pillar of the Torrens system serves as a warranty that if the mirror of title gives specious or
incorrect reflection and a person suffers loss as a result, the state should compensate her
(Rouff, 1952). The insurance principle provides a curative process since it is the state rather
than the parties that provides for the registration of rights and interest in land. To understand
the principle properly and its effect if correctly applied, it is not only a guarantee by the State

but as Rouff asserts;

In the widest sense it means not only that registration will be carried on literally as an
insurance undertaking but also that it is the privilege of the Registrar, or the
Commissioner, or other responsible officer, on bringing land under the Act, to cure
the title of known defects so far as he possibly can (Rouff, 1952, p.195).

This ideal is not always possible even in jurisdiction where the Torrens system originated and
continues to be applied like Australia.

In Zambia, the ideal insurance principle is not provided for under the legislative framework
but the LDRA does under Section 11 provide for the correction of errors or omissions in the

register.

(1) Where any person alleges that any error or omission has been made in a Register
or that any entry or omission therein has been made or procured by fraud or mistake,
the Registrar shall, if he shall consider such allegation satisfactorily proved, correct
such error, omission or entry as aforesaid.

(2) Any person aggrieved by any entry or omission made in a Register after
application to the Registrar under subsection (1) may apply to the Court for an order
that the Register may be rectified, and the Court may either refuse such application
with or without costs to be paid by the applicant or it may, if satisfied of the justice of
the case, make an order for the rectification of the Register in such manner as it shall
direct (Sectionll, LDRA).

The lacuna in the law in Zambia is clear since Section 11 deals with alteration but not
indemnity. LDRA when compared with Schedule 4 and 8 of the LRA 2002 in England which

113



provides for alteration, rectification as well as indemnity to uphold the insurance principle, it
shows that the indemnity provision is missing in the Zambian Act. In addition, the LRA 2002
of England uses the term alteration as a more general term under Section 65 which states that
schedule 4 has effect as regards alteration of the register. The schedule makes a distinction

between alteration and rectification of the register.

The term rectification is limited to situations which involve the correction of a
mistake and which prejudicially affects the title of a registered proprietor. Alteration
is wider than this and includes any changes to the register. Alterations which do not
amount to rectification are those which do not prejudicially affect the title of a
registered proprietor (Thompson, 2003, p.149).

The distinction drawn between rectification and alteration under schedule 4 is linked to the
payment of indemnities under schedule 8 of LRA 2002 as explained under the heading
‘Insurance Principle’. What the statutory provisions make very clear is that indemnity is
payable for cases of rectification and not for cases involving alteration. Such distinction is
lacking under the Zambian Act. Even though the concept of indemnity is not available under
the deeds registration system in Zambia, a distinction between rectification and alternation

would provide guidance for the courts to determine the indemnity payable.

Under the English system if a person is registered as proprietor of piece of land when she is
not entitled to that land because the person from whom she purchased the land was himself
not the owner the mistake is corrected and the person who suffers a loss is compensated. This
was the situation in case of Re 139 High Street, Deptford (1951) explained earlier. In addition
protection is also given to a proprietor in possession as provided for under provisions relating
to rectification of the register but nor alteration of the register because that does not
prejudicially affect the proprietor. Indemnity is the remedy complementary to alternation of
the register and therefore where legislation provides for alteration it should in turn also make
provisions for indemnity. In addition under the English system indemnity is, what can be
termed a two sided remedy where claim can be made when loss is suffered as a result of

rectification and also when loss occurs when rectification is refused (Thompson, 3002).

In Zambia there is a lacuna in the legislative provisions for rectification and alteration of the
register and the distinction between them. Further there is no statutory guidance on indemnity
under which loss can be claimed as a result of rectification, alteration and denial of such
corrections of the register. It is recommended that such a provision should be provided for
under the LDRA in Zambia.
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3.6  Deficiencies in the Lands and Deeds Registry Act
The LDRA in Zambia is the legislative provision providing for a registration system which
was initially devised from registration scheme adopted for the then territory of Northern
Rhodesia. The primary intention of the registration scheme was to assure the European
Settlers’ interest in land (Mvunga, 1977). The registration scheme was supported by a
cadastral survey system of South African origin, and was confined to only 6 per cent of the
total land area in Zambia (Dale, 1976). The historical anomaly of the applicability of the
scheme to only 6 per cent of the land has been practically adopted to date despite the fact that
the LDRA does not confine its application to state-land or 6 percent of the total land area in
Zambia. The legislative provisions are deficient in making it clear that all interests and rights
in land should be registered. If the Act is amended by inserting a provision that all land in
Zambia can be registered, the possibility of registration of customary tenure will be opened

under the same system being used for statutory tenure.

The LDRA supports a deeds registration system but Mvunga divides the existing system into
two schemes and argues that registration of deeds is provided for under Section 4 of the Act,
while the issuing of the certificate of title under Part 111 of the Act in fact amounts to
registration of title to land and is proof of proprietorship. His argument still remains that
Zambia operates a deeds registration system but he rightly points out the flaw in the system
by stating:
The essence of this recording system is to provide a facility for determining the state
of any land and indeed in ascertaining or deducing in whom proprietorship of title
vests. It is essentially a register of transactions. In this the registry of transaction is not
a guarantee as to the validity of the documents registered. This therefore is the flaw in

this system in that accuracy in the contents of the documents so registered is not
capable of ascertainment (Mvunga, 1977, p.546).

This flaw in the deeds registration system which makes it unreliable is not evident under the
titles registration system firstly, because it is interests and rights in land that are registered
and not the documents creating those rights. Secondly, under the Torrens system, the title
document or record reflects the complete up-to-date situation for that title. Thirdly, there is no
need to look beyond the register (Holstein & Williamson, 1984). The legislative provisions
governing the deeds registration system in Zambia require amendment. To overcome some of
the flaws the legislation should provide safeguards as to the accuracy of the documents being

presented for registration such as the ones provided in the South African Act:
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Proof of certain facts in connection with deeds and documents by means of
certain certificates
(1) A conveyancer who prepares a deed or other document for the purposes of
registration or filing in a deeds registry, and who signs a prescribed certificate on
such deed or document, accepts by virtue of such signing the responsibility, to the
extent prescribed by regulation for the purposes of this section, for the accuracy
of those facts mentioned in such deed or document or which are relevant in
connection with the registration or filing thereof, which are prescribed by
regulation (Section 15A, Deeds Registries Act SA).
Insertion of such provisions within the Act will provide the buyer and the seller of the
property the assurance that the documents being presented for registration are in fact accurate
and relate to that property which is the subject matter of the contract for sale. Following the
legislative requirements in South Africa, it would be clear that the Advocate preparing the
documents for registration would be loaded with the duty to ensure the accuracy of the
document drafted in accordance with the prescribed regulations. It is proposed that the
regulations to the current LDRA in Zambia can be amended to provide for the guidelines
which the Advocate needs to follow.
With reference to Section 4 of the LDRA, there are four main issues provided for as regards

documents that are presented for registration. The four points outlined by Mvunga are:

the document conveying an interest need only ‘purport to grant...
it is every kind of document
the interest conveyed should be for a term not less than a year but

in the case of an encumbrance such as a charge or mortgage affecting land there is no
limitation as to duration (Mvunga, 1977, p.548).

There is, according to the above analysis, some reliability provided by the legislative
provision to the extent that a document which on the face of it appears to be invalid will not
be accepted for registration. Even where the registrar accepts rightly or wrongly a document
for registration, the fact that it is registered will not cure any defects in the document
(Mvunga, 1977). “Section 21 of the Act provides that the registration of a document shall not
cure any defect in any instrument registered or confer upon it effect or validity. In other
words, an instrument registered stands or falls on its own merits” (Mudenda, 2007, p.617).
This means that a document which is defective will remain so even if it is accepted for

registration.

Judicial interpretation of section 4 was given in the case of William Jacks and Company (Z)

Limited v. O’Connor (in his capacity as Registrar of Lands and Deeds) Construction and
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Investment Holdings Limited intervening (1967). The facts of the case involved an agreement
entered into between the appellant and Pan African Construction which was dated 29"
December 1966 but lacked a commencement date. This agreement was not registered, and on
26" June, a notice of motion was filed in the High Court for an order to extend the time
within which the document be registered. Furthermore, that the registrar should register the
document even though it was not registered within the specified ti